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The policy provided that, in case of difference as to the amount of loss or 
damage, it should be submitted to arbitrators, at the written request of 
either party, whose award should be binding as to the amount of loss, and 
until such appraisal was permitted the loss should not be payable; also, 
that the company reserved the right to take the whole or any part of the 
insured property at,its appraised value. 

Held, That the stipulation not ousting the jurisdiction of the courts was 
valid and a condition precedent. 


* Decision rendered, May 19, 1890. 
VoL. XTX. —55. 
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Held, That the party seeking enforcement of the policy must show that he 
has done all within his power to carry such an agreement into effect. 
Held, That, where the question, whether such request for arbitration had been 
made and refused, depended wholly on the correspondence between the 

parties, it was a question of law. 

Where the correspondence showed explicit and repeated requests for submis- 
sion on the part of the company, and a persistent refusal on the part of 
the insured, unless the legal powers of the appraisers were defined in ad- 
vance, and that the insured finally against the protest of the company 
sold the goods before an award was made, no action could be maintained 
on the policy for recovery of loss or damage. 


This was an action upon a policy of insurance, numbered 2,907,- 
224, against fire, for a year from September 5, 1885, upon a stock of 
tobacco in the plaintiff's warehouse at 413 and 415 Madison Street 
in Covington in the state of Kentucky. Among the printed “ con- 
ditions relating to the methods of adjustment of loss and the 
payment thereof,” were the following :— 


The tenth condition, after provisions relating to proofs of loss, 
certificate of a magistrate, summission to examination on oath, and 
production of books and vouchers and certified copies of lost bills 
and invoices, further provided :— 


‘When property is damaged, the assured shall forthwith cause it to be put 
in order, assorting and arranging the various articles according to their kinds, 
separating the damaged from the undamaged; and shall cause an inventory 
to be made and furnished to the company of the whole, naming the quantity, 
quality, and cost of each article. The amount of sound value and of the loss 
or damage shall be determined by agreement between the company and the 
assured; but if at any time differences shall arise as to the amount of any loss 
or damage, or as to any question, matter, or thing concerning or arising out of 
this insurance, every such difference shall, at the written request of either 
party, be submitted, at equal expense of the parties, to competent and impar- 
tial persons, one to be chosen by each party, and the two so chosen shall select 
an umpire to act with them in case of their disagreement; and the award in 
writing of any two of them shall be binding and conclusive as to the amount 
of such loss or damage, or as to any question, matter, or thing so submitted, 
but shall not decide the liability of this company; and until such proofs, 
declarations and certificatessare produced, and examinations and appraisals 
permitted, the loss shall not be payable. There can be no abandonment to 
the company of the property insured, but the company reserve the right to 
take the whole or any part thereof at its appraised value.” 


By the eleventh condition— 


‘*It is furthermore’ hereby expressly provided and mutually agreed that no 
suit or action against this company for the recovery of any claim by virtue 
of this policy shall be sustainable in any court of law or chancery, until after 
an award shall have been obtained fixing the amount of such claim in the 
manner above provided.” 
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The answer put in issue the amount of loss; and set up that the 
plaintiff bad not performed the conditions of the policy on his part; 
but had refused to submit a difference between the parties, as to 
the amount of loss, to appraisal and award as provided in the 
policy; and, against the defendant’s protest, had sold the property 
insured, and deprived the de endant of its right under the policy 
to have an appraisal made and to take the property or any part 
thereof at its appraised value; and had thereby waived the right 
to recover under the policy. 

At the trial, the plaintiff offered evidence tending to prove the 
execution of the policy; a loss by fire on April 16, 1886, occasioned 
by the tobacco becoming saturated and impregnated with smoke, 
and thereby greatly damaged; and proofs of loss, in accordance 
with the policy. The only other evidence introduced was a corre- 
spondence between the parties at Cincinnati, the material parts of 
which were as follows :— 

April 23, 1886. Defendant to plaintiff:— 

“If any claim for loss is to be made under policy No. 2,907,224 of this com- 
pany, you will be expected to conform strictly to the conditions of said poiicy 
respecting the method of presenting claims for loss; and no conditions of the 
policy, or rights of the Liverpool and London and Globe Iusurance Company 
thereunder, are in any manner waived or abandoned by that company. You 
will, of course, understand the necessity of not removing or disposing of any 
part of said stock, upon which loss is proposed to be claimed, pending the 
settlement of the claim, unless by agreement with the insurance companies.” 


April 24, 1886. Plaintiff to defendant :— 


“Tt is necessary that I should have the room in which the property now is for 
the purpose of prosecuting my business. I propose to the company, furnish- 
ing it with the invoice of the cost or value of the property before the loss, to 
send the entire stock to be sold at auction.” ‘‘If this is not assented to by 
the company, I shall be obliged to remove the property from my warehouse 
and put it in storage; and, in my judgment, the expense attending it and the 
disposition of it will considerably increase the amount of the loss. The 
property is ready for examination by your company. I desire that such ex- 
amination as you wish to make shall be made at once, and that you will advise 
me forthwith whether you assent to the sale of the property by public auction 
in the manner proposed as the fairest and most satisfactory mode of 
ascertaining its present value.” 


April 24, 1886. Defendant to plaintiff:— 


‘‘This company will be pleased to have your claim presented in due course 
and form, giving” (among other things) ‘‘the amount of loss or damage you 
claim on the whole, and also as against this company, as it may be necessary 
to have the stock appraised by disinterested appraisers after receipt of proofs. 
We cannot consent to its removal, unless it be at your own expense. It 
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should, if possible, be left where it is, though there can be no objection to 
your removing it to some other warehouse at your own expense, where it 
can be readily inspected by appraisers. We cannot consent to your disposal 
of it by sale. The matter of determining the value or damage will be one for 
mutual conference and agreement.” 


April 26, 1886. Plaintiff to defendant:— 


‘“‘T inclose proof of loss under policy of your company, with invoice 
attached, in compliance with the requirements of the policy.’’ ‘‘ The property 
described and damaged has been invoiced and arranged, and is ready for 
examination by your company. Such examination must be made at once, for 
the reason that I am obliged to occupy the premises in the prosecution of my 
business, and each day of delay involves considerable loss and expense to me. 
As before advised, I propose to send the entire stock to be sold at public auction 
in a few days, whereof I will give you notice. It can be readily inspected in 
a short time where it now lies.” 


April 27, 1886. Defendant’s agent to plaintiff:— 


“T beg to acknowledge receipt of papers purporting to be proofs of loss 
under our policies 2,907,224 and 2,823,517. The same will have prompt ex- 
amination and attention. Noting your purpose soon to sell the stock, permit 
us to say that we protest against such disposition of it at this stage, and 
against this ex parte way of determining the loss sustained. Conditions of 
our policy provide the manner and mode of determining the loss or damage; 
and we hereby formally demand an appraisal of the stock, as to value and 
damage, under each policy, each party te name a competent and disinterested 
party.” 

April 27, 1886. Plaintiff's counsel to defendant :— 


“Mr. Hamilton is obliged, for the prosecution of his business, to remove 
at once the property covered by the insurance from his factory in which the 
property was insured.” ,‘‘1 do not tind any provision in your policy restrict- 
ing the assured, under such circumstances, from removing or selling the 
damaged property. If you claim that any such provision has that force, I 
should be glad if you should at once call my attention to it.” ‘The property 
covered by the policy above referred to will require at least two weeks from 
this date to remove and bring to sale, and during that time it will be subject 
to whatever examination you may wish to make.” ‘It does not occur to me 
that there can be any impediment in ascertaining the amount of the loss by 
an arbitration, in the manner provided by the policy, from the course which 
Mr. Hamilton indicates that he proposes to pusue ” 


April 28, 1886. Defendant to plaintiff’s counsel:— 


‘*It may be sufficient to point out that the appraisement provided by the 
terms of our policies, in the printed clause referred to, contemplates the pos- 
sibility of the company exercising the right therein reserved to take property 
or any part thereof ‘at its appraised value.’ A sale of the property prior to 
such appraisewent would deprive the company of this right. We have re- 
fused and still refuse to consent to any disposition of the property, prior to the 
appraisement, or to any ex parte method of fixing the amount of the loss, 
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which our policies provide shall be determined ‘by agreement between the 
company and the assured,’ and by appraisement in case of difference. As to 
the removal of the property, your client has stated that the loss would 
thereby be materially increased. You will understand, therefore, that such 
additional loss would necessarily be borne by him, and not by the company 
whose protest against such removal has been made. The proposed removal is 
expressly designed by Mr. Hamilton for his own advantage in the ordinary 
prosecution of his business, and the indemnity furnished by insurance does 
not extend to losses sustained in that direction. We protest against this 
removal, furthermore, because it takes away from the view of the appraisers 
the actual surroundings, location, and condition of the property at the time 
difference of opinion arose, and would thus materially affect the judgment 
of the appraisers as to the loss sustained. We ask you for a direct answer to 
our request for an appraisement, and desire that any further communication 
be directed to that point only. You will please take notice that any disposi- 
tion of the property by sale prior to the appraisement will be understood and 
accepted by us as a refusal upon the part of your client to permit such 
appraisement and as a relinquishment of all claims under the policies of this 
company.” 


April 28, 1886. Defendant and other insurance companies to 
plaintiff:— 


“The undersigned, representing the several insurance companies against 
which you have made claim for loss under their respective policies of insur- 
ance upon stock in your tobacco factory, Nos. 413 and 415 Madison Street, 
Covington, Ky., claimed to have been damaged by fire on April 16, 1886, beg 
leave juintly to take exception to the amount of claim made, and to demand 
that the question of the value of and the loss upon the stock be submitted to 
competent and disinterested persons, chosen as provided for in the several 
policies of insurance under which claim is made; and we hereby announce 
our readiness to proceed at once with this appraisement, so soon as your 
agreement to the demand is declared. We further desire jointly to pro est 
againt the removal, sale, or other disposition of the property, until such an 
appraisement has been had, and to notify you that the insuring companies 
will in no way be bound by such ex parte action.” 


April 29, 1886. Plaintiff’s counsel to defendant and other insur- 
ance companies :— - 


‘‘Mr. Hamilton is not endeavoring to obtain any unfair advantage or un- 
fair adjustment of his loss against the companies. He has believed that, in 
view of the fact that the traffic in tobacco is so large in this city, and sub- 
stantially all of it, at least 99 per cent of the leaf tobacco business, is trans- 
acted by sale at public auction, that a sale of this tobacco presented the fair- 
est mode of ascertaining its actual value as it stands. It is in substance and 
effect an appraisement in detail of every package by the entire trade in this 
city. But in view of the fact that the insurers seem to demand arbitration 
by arbitrators, and that you propose to select a,competent person, which we 
understand to mean aman acquainted with the manufacture of tobacco, to 
act as arbitrator in your behalf, Mr Hamilton will accede to your proposi- 
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tion, upon the express understanding that the arbitrators selected shall have 
a full opportunity to examine the stock of tobacco, and that it shall then be 
sold at public auction, in order that its value thus ascertained, together with 
such other evidence as either party may desire to offer, may be presented to 
the arbitrators before they make their award.” ‘‘If the proposed arbitration 
is satisfactory, will you at once inform me of the arbitrator selected by you, 
and submit to me the form of agreement. of arbitration which you propose ? 
Mr. Hamilton will do the like in respect to the arbitrator selected by him.” 

April 30, 1886. Defendant and other insurance companies to 
plaintiff's counsel] :— 

‘“*We must insist upon arbitration, in accordance with the terms of our 
several contracts, without importing into it any conditions as to the sale of 
the property. Sueh conditions would be incompatible with the provisions 
of our several policies of insurance and the rights of the insuring companies 
thereunder. As soon as Mr. Hamilton indicates his readiness to proceed with 
the arbitration called for, we will submit the name of an arbitrator, and also 
a form of agreement for arbitration.” 


April 30, 1886. Plaintiff's counsel to insurance companies :-— 


‘-Mr. Hamilton, and I in his behalf, deny that the arbitration in the man- 
ner indicated is in violation of the terms of any of the policies, or imports 
any condition into it which the insured is not entitled to insist upon, or 
which is incompatible with the provisions of the several policies of insurance, 
or the rights ‘of the insurance companies thereunder. Mr. Hamilton is 
ready, and has directed me to express his readiness, to proceed at once with 
an arbitration, which, as he understands it, is in substantial compliance 
with the arbitration provided for in all the several policies.” ‘I wish to say 
t hat, as I understand the expression in my letter of the 29th, that ‘it’ (the 
tobacco) ‘shall then be sold at public auction, in order that its value thus 
ascertained, together with such other evidence as either party may desire to 
offer, may be presented to the arbitrators before they make their award,’ 
does not in any wise call upon the companies to consent to a sale of the prop- 
erty. Mr. Hamilton is quite ready to take upon himself the responsibility of 
selling it. It simply requires that the arbitration shall be commenced before 
the sale, when the arbitrators may have an opportunity of examining the 
property, and that the award shall not be made until after the sale has 
taken place «nd the assured has had an opportunity to submit the result of it, 
with other competent evidence, to the arbitrators before the award is made.” 


May 3, 1886. Insurance companies to plaintiff's counsel :— 


‘We herewith enclose a form of agreement for ‘submission to appraisers,’ 
Which is in practical accordance with the conditions of the policies of the 
several companies, and which all the companies are willing to sign and abide 
ly the award reached thereunder. We must again decline to entertain your 
preposition that the arbitrators, after examining the stock, shall postpone 
their award until after the stock shall have been sold, when the result of 
such sale, with other evidence, shall be submitted to the arbitrators. We in- 
sist that the arbitration provided for in such case by our policies is in no 
sense a court for the hearing of evidence. The appraisers may, in their dis- 
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cretion, seek any evidence they deem necessary for their own full informa- 
tion, and the forming of their own judgments as to the value and damage of 
the goods; but we insist that under the conditions of the several policies 
there can be no abandonment of the stock to the companies, and that after an 
award has been reached the companies have the right to take the stock in 
whole or in part at their appraised value. The compavies propose to stand 
upon the conditions of their policies, and decline all propositions looking to 
a waiver thereof, or adding new and inconsistent conditions thereto.” 

The principal part of the form of submission to appraisers, en- 
closed in this letter, was as follows:— 

‘*It is hereby agreed by Robert Hamilton, of the first part, and the several 
insurance companies, by their representatives, whose names are hereunto 
affixed, of the second part, that and —— —— shall appraise and 
estimate the loss by fire of April 16, 1886, upon the property of Robert Hamil- 
ton, as specified below and as hereinafter provided. In case of disagreement 
said appraisers shall select a third, who shall act with them in matters of 
difference only. The award of said appraisers, or any two of them, made in 
writing in accordance with this agreement, pursuant to the terms of the pol- 
icies, shall be binding upon both parties; but it is understood that this agree- 
ment and appraisement are only for the purpose of fixing the sound value of 
the property before the fire, and the loss or damage thereon occasioned by 
said fire, and shall not waive, invalidate, or terminate the right of the insurers 
to take said property at its appraised value, or any other rights of either 
party hereto, but the same are to be construed solely by reference to said 
policies.” 

May 4, 1886. Plaintiff's counsel to insurance companies:— 

**There can be no misunderstanding as to the position taken by the compa- 
nies and the assured in this matter. 1st. I understand the companies demand 
that appraisers be selected by the companies and the assured, who shall esti- 
mate the loss by their own judgment and without hearing the testimony of 
Witnesses who may be called by either party, and that the parties shall be 
bound by their report or award as to the amount of the loss thus made. This 
Mr Hamilton declinestodo. 2d. Mr. Hamilton is willing that the companies 
jointly, or as they may arrange between themselves, shall make their own 
appraisement through their own appraisers of the value of the stock, and 
that they shall jointly, or either of them with the consent of the rest, have the 
right to take the stock, in whole or in part, at their appraisal. 3d. Mr. Ham- 
ilton has made and makes no claim to abandon the property, and he has 
made and makes no claim that the companies shall consent to the sale by him 
of the damaged stock.” 


Enclosed in this letter, and signed by the plaintiffs counsel, was 
the following :— 

“To the Liverpool and London and Globe Insurance Company and the 
companies jointly acting with it in respect to the loss sustained by Robert 
Hamilton on the property in Nos. 413 and 415 Madison Street, Covington, 
Ky.: Mr. Hamilton demands of the several insurance companies an arbitration 
of the amount of the loss sustained upon the goods covered by fire, on the 16th 
of April, and will select an arbitrator to represent him in pursuance of the 
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provisions of the policy, it being stipulated in the agreement for arbitration 
that the several companies and the assured shall be duly notified of the time 
of the hearing by the arbitrators, and that the arbitrators shall hear all com- 
petent legal testimony that may be offered by either party, as well as person- 
ally examine the damaged goods, in considering and awarding the amount of 
the loss.” 

May 5, 1886. Insurance companies to plaintiff's counsel :— 

‘Your communication of the 4th is at hand. We have nothing to add to 
our letter of the 3d; and if, as we are made to understand, Mr. Hamilton de- 
clines to consent to a form of ‘ submission to appraisers’ that does not provide 
for the introduction of ‘ all competent legal testimony that may be offered by 
either party’ ‘under which provision, as you have repeatedly declared, Mr. 
Hamilton would seek to present evidence based on a sale of the property), 
we must accept your communication as a refusal to comply with our request 
and with the conditions of the policies of insurance. which are clearly incom- 
patible with your wishes in the matter.” 

May 7, 1886. Insurance companies to plaintiff's counsel :— 

“Referring to your letter of the 4th setting forth your understanding of 
the position taken by the two parties, permit me, on behalf of the companies, 
to take exceptions to your first statement, to wit: ‘I understand the compa- 
nies demand that appraisers be selected by the companies and the assured, 
who shall estimate the loss by their own judgment and without hearing the 
testimony of witnesses who may be called by either party, and that the par- 
ties shall be bound by their report or award as to the amount of the loss 
thus made.’ This does not correctly state our position, which remains now 
as stated in our communication of the 3d, to wit: ‘The appraisers may, in 
their discretion, seek any evidence they deem necessary for their own full 
information.” What we do object to and protest agrinst is the sale of the 
goods, or the consideration by the appraisers of evidence founded on that 
fact or result. If the form of ‘submission to appraisers’ we submitted con- 
tains any provision or condition limiting or defining the duties of the ap- 
praisers and not prescribed by the several policies, each company will submit 
its own form, as we desire and demand a submission free from any conditions 
imposed by either party.” 

May 8, 1886. Defendant to plaintiff's counsel :— 

“On behalf of the Liverpool and London and Globe Ins. Company, we de- 
mand av appraisal of the value of and damage to the goods insured under our 
policies Nos. 2,823,517 and 2,907,224, issued to Robert Hamilton, of Covington, 
Ky., as the same could not be determined by mutual agreement between us, 
and we take exceptions to the amount of loss and damage as stated in your 
claim. We herewith submit a form of agreement of submission to appraisers 
which we deem in strict accordance with the terms and conditions of our pol- 
icies, and upon your assent thereto will be prepared to name our appraiser.” 

The form enclosed in this letter did not materially vary from 
that enclosed in the letter of May 3, 1886. 


May 10, 1886. Plaintiff's counsel to defendant :— 


‘In view of the number and diverse provisions of the several policies upon 
Mr. Hamilton’s property, and of what has transpired, I do not conceive that 
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the several companies are now entitled each to demand a separate submission 
to arbitration by Mr. Hamilton. It does not seem to me that any provision 
in the policies of your company provides for a submission to appraisers in 
the manner expressed in the form of agreement enclosed ; and I have already 
expressed in the correspondence, upon the joint demand of all the companies, 
my reasons for this opinion, and my objections to this form of submission.” 


May 13, 1886. Defendant to plaintiff:— 


‘‘Objecting to the amount of your claim for loss and damage under policies 
2,823,517 and 2,907,224, we demand, according to condition ten of the policies, 
that the differeuces which have arisen between us as to sound value and loss 
or damage to the goods covered by said policies shall be submitted, at equal ex- 
pense between us, to competent and impartial persons, one to be chosen by each 
party, and the two so chosen shall elect an umpire to act with them in case 
of their disagreement. We name as our appraiser Wm. Spear, of St. Louis, 
and upon the naming of your appraiser we will meet you to sign an agree- 
ment embodying the provisions of our policies without any conditions. 
Please take notice that this company reserves the right to take the whole or 
any part of the property insured at its appraised value; and you are further 
notified that until such an appraisal is permitted and had, our loss, if any, 
will not be payable.” 


May 15,1886. Plaintiff's counsel to defendant :— 


‘“‘Mr. Hamilton adheres to the position taken by him in the joint corre- 
spondence between the ivsurers and Mr. Hamilton and myself in his behalf. 
Mr. Hamilton has acted upon the conclusion reached in that correspondence, 
and I do not understand that your company proposes to change its own atti- 
tude as taken in that correspondence.” 


May 20,1886. Plaintiffs counsel to defendant. Enclosing a notice 
in a newspaper of the sale by auction on May 29, 1886, at the plaint- 
iff's warehouse in Covington, of the tobacco insured by the policy 


in suit. 
June 3, 1886. Plaintiff's counsel to defendant:— 


‘““Mr Hamilton has disposed of the property claimed to have been damaged 
in the fire of April 16, by sale at public auction, in pursuance of the notice 
communicated to your company. If your company really desire to submit to 
arbitration the question of the amount of loss sustained by Mr. Hamilton, 
notwithstanding all that has transpired, Mr. Hamilton is quite ready now to 
submit that question to competent and impartial arbitrators. He simply de- 
mands, the arbitrators being chosen, that in the agreement for submission it 
shall be provided that the company and the assured shall be notified of the 
time of the hearing of the arbitrators, agd that the arbitrators shall hear all 
competent legal testimony that may be offered by either party, and that a 
reasonable time shall be prescribed within which an award shall be rendered.” 


June 7, 1886. Defendant to plaintiff's counsel :— 


‘‘ As you have, in spite of our protest, sold and scattered the goods, so that 
an appraisment within the terms of our policies is now impossible, and have 
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thereby deprived us of our right to take the property or any part thereof at 
its appraised value, we must accept your action as a refusal to accede to our 
demand for submission of the differences that have arisen between us. By 
the course pursued, Mr. Hamilton has, in our judgment, waived any rights 
he may have had under the policies, and this company will stand upon its 
legal rights in the premises.” 

The court, after the case had been argued, instructed the jury 
that it appeared from the evidence that the defendant requested 
the plaintiff in writing to submit the amount of his loss or damage 
under the policy to competent and impartial persons, and the 
plaintiff refused so to do; and instructed the jury to return a ver- 
dict for the defendant, which was accordingly rendered. The 
plaintiff excepted to these instructions, and, after judgment on the 
verdict, sued out this writ of error. 


Mr. Justice Gray (after stating the case as above). 

The conditions of the policy in suit clearly and unequivocally 
manifest the intention and agreement of the parties to the contract 
of insurance that any difference arising between them as to the 
amount of loss or damage of the property insured shall be sub- 
mitted, at the request in writing of either party, to the appraisal of 
competent and impartial persons, to be chosen as therein provided, 
whose award shall be conclusive as to the amount of such loss or 
damage only, and shall not determine the question of the liability 
of the company; that the company shall have the right to take the 
whole or any part of the property at its appraised value so ascer 
tained; and that until such an appraisal shall have been permitted, 
and such an award obtained, the loss shall not be payable, 2nd no 
action shall lie against the company. The appraisal, when re- 
quested in writing by either party, is distinctly made a condition 
precedent to the payment of any loss, and to the maintenance of 
any action. 

Such a stipulation, not ousting the jurisdiction of the courts, 
but leaving the general question of liability to be judicially deter- 
mined, and simply providing a reasonable method of estimating 
and ascertaining the amount of the loss, is unquestionably valid. 
according to the uniform currerft of authority in England and in 
this country: Scott vs. Avery, 5 H. L. Cas., 811; Viney vs. Big- 
nold, 20 Q. B. D., 172; Delaware & Hudson Canal vs. Pennsylvania 
Coal Co., 50 N. Y., 250; Reed vs. Washington Ins. Co., 138 Mass., 
572, 576; Wolff vs. Liverpool & London & Globe Ins Co., 21 Vroom, 
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453; Hall vs. Norwalk Ins. Co., 57 Conn., 105, 114. The case 
comes within the general rule long ago laid down by this court: 
“Where the parties, in their contract, fix on a certain mode by 
which the amount to be paid shall be ascertained, as in the present 
case, the party that seeks an enforcement of the agreement must 
show that he has done everything on his part which could be done 
to carry it into effect. He cannot compel the payment of the 
amount claimed, unless he shall procure the kind of evidence re- 
quired by the contract, or show that by time or accident he is 
unable to do so:’ United States vs. Robeson, 9 Pet., 319, 327. 
See also Martinsburg & Potomac Railroad vs. March, 114 U.S., 549. 

Upon the evidence in this case, the question whether the de- 
fendant had duly requested, and the plaintiff had unreasonably re- 
fused, to submit to such an appraisal and award as the policy 
called for, did not depend in any degree (as in Uhrig vs. Williams- 
burgh Ins. Co., 101 N. Y., 362, cited for the plaintiff) on oral testi- 
mony or extrinsic facts, but wholly upon the construction of the 
correspondence in writing between the parties, presenting a pure 
question of law, to be decided by the court: Turner vs. Yates, 16 
How., 14, 23; Bliven vs. New England Screw Co., 23 How., 420, 
433; Smith vs. Faulkner, 12 Gray, 251. 

That correspondence clearly shows that the defendant explicitly 
and repeatedly in writing requested that the amount of the loss or 
damage should be submitted to appraisers in accordance with the 
terms of the policy; and that the plaintiff as often peremptorily re- 
fused to to this, unless the defendant would consent, in advance, 
to define the legal powers and duties of the appraisers (which the 
defendant was under no obligations to do), and that the plaintiff 
throughout, against the constant protest of the defendunt, asserted, 
and at last exercised, a right to sell the property before the com- 
pletion of an award according to the policy, thereby depriving the 
defendant of the right, reserved to it by the policy, of tuking the 
property at its appraised value, when ascertained in accordance 
with the conditions of the policy. 

The court therefore rightly instructed the jury that the defend- 
ant had requested in writing, and the plaintiff had declined, the 
appraisal provided for in the policy, and that the plaintiff, there- 
fore, could not maintain this action. 

If the plaintiff had joined in the appointment of appraisers, and 
they had acted unlawfully, or had not acted at all, a different 
question would have been presented. Judgment affirmed. 
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SUPREME COURT OF MINNESOTA. 


CARGILL anv Oruers ‘ ) 


US. 


\ 


MILLERS & MANUFACTURERS’ MUTUAL 
INS. CO., of Minneaporis.* 


A policy on ‘elevator building and additions” covers an adjoining storage 
warehouse, two and a half feet distant, attached to it by boards, and into 
which the grain was carried by spouts from the elevator. 

A provision that the loss shall be payable in a specified time after notice re- 
fers to the informal notice, and not to the furnishing of formal proofs. 


Dicxixson, J. 

Action upon a policy of fire insurance, the property insured be- 
ing described in the policy as a “steam-power elevator building, 
and additions, with porches and platforms attached, including en- 
gine and boiler house. * * *” One of the questions in the case 
is whether the policy covered a warehouse standing near the ele- 
vator. The warehouse stood within two and a half feet of the ele- 
vator building, and was of about the same size as the elevator. 
The two buildings were fastened together by strips of board— 
about twenty in number—nailed upon each building. ‘The ware- 
house was used exclusively for storing grain, which was first re- 
ceived into the elevator and then spouted into the warehouse 
through two spouts which extended from one building to the 
other. The grain was taken from the warehouse by a conveyor 
running under the warehouse and elevator. No grain was received 
into or discharged from the warehouse except through the elevator, 
the warehouse being thus used asa part of the elevator, for the 
storing of grain received into the elevator. 

The further fact is shown that the only means of entrance to the 
warehouse was by a window which was reached by a ladder, or 
by cleats nailed on the side of the building. The court below 
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trying the case without a jury, considered that the warehouse was 
covered by the policy. We concur in this construction of the pol- 
icy. The warehouse served the same purpose, and no other, as a 
bin in the elevator building. It was used as a part of the elevator, 
aud was so connected with it, that, in view especially of this use, it 
must be considered as having been intended by tke parties to be 
included in the designation, “elevator building and additions.” 
By the terms of the policy it was provided that, “in case of loss, 
the assured shall forthwith notify the secretary in writing, aud 
shall, as soon as may be, render to the company a particular state- 
ment in writing, signed and sworn to by him, of the property lost 
or damaged, the value of the same,” etc. 

All losses shall be paid within sixty days after the first meeting of the board 
of directors or executive committee held subsequent to notice as aforesaid of 
such loss. 

The policy also contained this stipulation :— 


It shall be optional with the company to repair, rebuild, replace, or restore 
the property lost or damaged within a reasonable time, giving notice of 
their intention to do so within thirty days after the receipt of the proofs 
herein required. 


The loss occurred on the twentieth day of September. On the 
same day, notice of the loss was communicated to the defendant 
by telegraph, and two days after by letter. 

Proofs of the loss were not made until December 22d, and this 
action was commenced December 24th. The executive committee 
met twice each month. It is contended that the action was prema- 
turely brought; that there was no right of action until sixty days 
after the meeting of the directors or executive committee, subse- 
quent to the furnishing of the proof of loss. No suggestion is 
made that the proof of loss was too tardily made. The notice of 
the loss, which the insured is required by the policy to give in 
writing “forthwith,” upon the occurrence of a loss, and the state- 
ment or proof of loss to be rendered “as soon as may be,” are dis- 
tinct : Chandler vs. St. Paul F. & M. Ins. Co., 21 Minn., 85, 87; 
Killips vs. Putnam F. Ins. Co., 28 Wis., 472. The one is essentially 
a notice, and is so designated in the requirement to “notify ” the 
secretary; the other, which in the policy is called a statement, is 
not of the character of a mere notice. In the law of insurance it 
has come to be known as the “proof of loss,” or “ preliminary 
proof.” and is elsewhere in the policy referred to as “the proofs 
herein required.” The most natural, if not the necessary, construc- 
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tion of the instrument, is to read the words “notice as aforesaid of 
such loss,” as referring to the notice of loss, and not to the proof 
of loss. This construction is further supported by the principle 
which requires us to construe liberally in favor of the assured those 
provisions of the contract made for the benefit of the insurer and 
expressed in a form deliberately selected by it: Chandler vs. St. 
Paul F. & M. Ins. Co, 21 Minn., 85; Loy vs. Home Ins. Co., 24 
Minn., 315. 

The terms of the policy with respect to rebuilding are not nec- 
essarily inconsistent with this construction. 

The assured is required, “as soon as may be,” to present his 
proof of loss. If this should be done within thirty days after the 
loss occurred, there would remain thereafter at least the full period 
limited—thirty, days—before the obligation to make payment 
would mature, within which time the insurer might exercise its 
election to rebuild. A delay for a period much exceeding thirty 
days, in making the proof of loss, might leave less than thirty days 
after that event within which the election to rebuild should be ex- 
ercised, in order to avoid an action to recover payment. But the 
embarrassments of such a case are not such as to warrant the con- 
clusion that the computation of time with respect to payment was 
intended to be made with reference to the time of the furnishing 
of the proofs of loss, in the face of the explicit provisicn which 
makes the notice of loss to determine the time of payment. The 
order refusing a new trial is affirmed. 


SUPREME JUDICIAL COURT OF MAINE. 


LANCY et At. 
Us. 


HOME INS. CO.* 


A policy of fire insurance upon a dwelling-house becomes void when the risk 
is materially increased by non-occupancy without the consent of the in- 
surer. 


Decision rendered, March 14, 1890 
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S. S. Hacsert, for Plainiiffs. 
Epmunp F.. Wess and Arpteton Wess, fi. Defendants. 


Peters, C. J. 

The question of recovery for a loss by fire under this policy is re- 
ferred to the court as a question of law and fact. The defenses set 
up are the statute of limitations, a want of proof of loss, and in- 
creased risk occasioned by non-occupancy. The-title is also ques- 
tioned. It is doubtful if any proof of loss was ever sent to the com- 
pany, or to any of its agents. We need not consider any of the 
questions argued. however, excepting that of non-occupancy, which 
will be decisive of the case. 

It is agreed in the policy that, “should the premises become 
vacant or unoccupied, without notice to and consent of the company 
in writing, the policy shall be void.” 

The insurance was for $300 on the house and $200 on barn. The 
buildings were of a poor class, situated on a cheap farm, in a re- 
mote settlement, without near neighbors, in the town of Pittsfield. 
The buildings were insured in January, 1885, and burned down in 
April next afterwards. It is well enough proved that the premises 
were not occupied at the time of the fire nor had they been for 
weeks before, and that the fire was incendiary. The plaintiffs feel 
assured that they know who set the fire. No notice was given that 
the house would be vacated, nor assent asked by the insured. 

By statute of this state, mere non-occupancy does not create a 
forfeiture of the policy. The company must show that the risk was 
materially increased by the non-occupancy. We think the facts in 
this case do show it. We all know that old, dilapidated buildings 
on the roads, in secluded places, are exposed to some risk of de- 
struction by fire from their very situation. In all probability the 
torch would not have been applied to these buildings had they been 
occupied at the time. The increased risk was fatal to the safety of 
the property. The result shows it. It behooves men who take 
policies to pay some heed to the conditions contained in them. 
The plaintiffs were not aware of the provisions in this policy, and 
suffer only from their own neglect to comply with them. 

Judgment for defendants. 

Walton, Virgin, Libbey, and Haskell, JJ., concurred. 
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SUPREME COURT OF INDIANA. 


NORWICH UNION FIRE INS. SOCIETY 
Us, 


GIRTON.* 


The insured accepted the repayment of the premium in full settlement of the 
loss, and surrendered the policy. 


Held, That he must first rescind the settlement and offer to return the money 
before a suit will be sustained to recover the amount of loss, though the 
settlement was procured by fraud on the part of the company. 

A retention of the policy by the company, and refusal to settle or adjust the 
loss, is a waiver of proofs. 

It is not necessary that the foreman of the jury should attach that designa- 
tion to his signature of special findings where it is attached to his 
signature of a general verdict. 


Baker & Baker, for Appellant. 
H. C. Dopar, for Appellee. 
Otps, J. 

This was a suit to recover for a loss under an insurance policy 
issued to appellee by appellant. There were two items covered by 
the policy,— one of $500 on a general stock of notions and millinery 
goods; the other $200 on household goods. This suit is for the 
loss of the notions and millinery goods. The complairt alleges the 
destruction of the property by fire, and then it alleges that the 
plaintiffs, the appellee, “had performed all the stipulations and 
conditions of said policy on his part to be performed, except to 
furnish proof of said loss to defendant, which proof of loss plaintiff 
did not furnish because of that within five days after said loss 
occurred, said defendant well knowing said loss, and having been 
notified thereof by plaintiff, without the knowledge or consent ot 
plaintiff obtained possession of said policy, and notified plaintiff 
that it (defendant) would not adjust, settle, or pay said loss, or any 
part thereof, and has ever since said time retained possession of 


* Decision rendered, June 4, 18.0. 
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said policy, and refuses to do anything or take any steps looking 
towards ascertaining, adjusting, settling or paying said loss; and 
since said obtaining possession of said policy, and refusing to 
adjust or settle as to said loss, more than sixty days have elapsed; 
and therefore plaintiff says that on the 15th day of June, 1885, 
defendant became indebted to plaintiff in the sum of $500.” The 
appellant filed a motion to make the complaint more specific, 
requiring the plaintiff to state (1) whether the alleged waiver of 
proofs of loss was oral or in writing; (2) what officer cr agent of 
defendant waived or undertook to waive proofs of loss by plaintiff, 
for that defendant had many officers and agents, and could not 
from the complaint tell what officer or agent made the waiver 
pleaded. The court overruled the motion, to which ruling 
appellant excepted, and the question is properly presented, and 
the ruling is assigned as error. 

There was no error in overruling this motion. The complaint 
alleged that the appellant had been notified by the appellee of the 
loss, and the appellant took possession of the policy, and refused 
to adjust or pay the loss, and notified appellee that it would not 
adjust or pay the same. Under this state of facts, the appellee 
had the right to believe that proof of loss was unnecessary, and 
would be of no avail, and it was a waiver on the part of the 
appellant, and it is estopped from setting up such breach of the 
policy: See 2 Wood, Ins. (2d. Ed.), §445; Assurance Co. vs. State, 
113 Ind., 331; Insurance‘ o. vs. Sweetser, 116 Ind., 370; Insurance 
Co. vs. Kranich, 36 Mich., 289. 

The complaint in this suit declared upon the policy. The 
appellant filed an answer in five paragraphs. The fifth paragraph 
avers that after the loss a controversy arose as to the liability of the 
defendant, and that, to compromise and settle all questions of lia- 
bility, the defendant paid and plaintiff accepted seven dollars in 
cash, in consideration of which plaintiff surrendered the policy, 
and released all causes of action arising thereon; which said release 
was in writing, and is made a part of said paragraph of answer, 
and is in the following words and figures:— 

Bristol, Ind., April 20, 1885. 

Received of the Norwich Union Fire Insurance Society of London, England 
seven dollars, the same being the original premium on the within policy, 
which policy is hereby surrendered to said society, and fully compromised 
and settled, and all claims for loss or damages forever waived. 

[Signed] L. H. Girton. 


Witness: H. H. Hosss, Joun H. Vira. Per C. H. Grrron. 
VoL. XIX.—56. 
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The appellee replied to the fifth paragraph of answer by a 
denial under oath; also replied to said paragraph of answer in 
another paragraph of reply, alleging that at the time of the loss 
plaintiff was sick and unable to transact business; that defendant’s 
agent Hobbs proclaimed in the neighborhood that plaintiff set fire 
to his own property; that he came with the town marshal to 
plaintiffs house. and threatened plaintiff with arrest unless he 
would surrender the policy and receipt the same as paid; that 
plaintiff was unconscious, and his wife, because of fear for plaintifi’s 
safety, surrendered the policy, and signed the receipt set out in 
the fifth paragraph of answer, and took the seven dollars; that, 
when plaintiff ascertained this, he refused to accept, and he never 
has accepted, said seven dollars. There were other paragraphs of 
answer and reply. The cause was submitted to a jury for trial, 
and the jury returned a general verdict for the appellee, assessing 
his damages at $500, with interest from time of first suit at 6 per 
cent. At the request of the appellant, the court submitted inter- 
rogatories to the jury to be answered in case they agreed upon a 
general verdict, and the jury returned the interrogatories and 
answers. It is objected by counsel for appellee that the interroga- 
tories cannot be considered, for the reason that they are not prop- 
erly signed by the foreman. The record shows the interrogatories 
and answers to have been returned by the jury, and they are signed 
by John J. McDonald, but the word “foreman” is not added to his 
name, but his name is properly signed as foreman to the general 
verdict. This objection we do not think is well taken. It is 
clearly manifest that the interrogatories were properly submitted 
to the jury, and answered by them, and signed by the foreman. 
The interrogatories and answers are as follows:— 

(1) Did not the defendant, by its agent, pay on April 20, 1885, to the wife 
of the plaintiff, and in his presence and with his knowledge and consent, the 
sum of seven dollars? Answer. Yes. (2) Did not the plaintifi’s wife, at the 
request of plaintiff, sign the settlement receipt or release which is copied in 
the fifth paragraph of the defendant’s answer? A. Yes. (3) Did not the 
plaintiff, before the release as written on the policy of insurance, and the 
money paid therefor, state to defendant’s agent that he was able to attend to 
the business? A. Yes. (4) Were any threats used by the defendant or its 
agents to induce the plaintiff to accept the seven dollars and execute the 
release written ou the policy? A. Yes. (5) If you say any threats were used 
by the defendant or its agents, state just what the threats were in full. A. 
By threatening to sue for the recovery of the policy on the ground of burning 
hts own goods. (6) Was the plaintiff induced or procured to execute the re- 
lease written on the policy of insurance, and to accept the seven dollars, by 
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any false representations or fraud on the part of the defendant or its agents? 
A. Yes. (7) If you say in answer to the last question there were false repre- 
sentations or fraud, state every such representation or fraud. A. By stating 
to plaintiff that he had heard people say that he had burned his own stock of 
goods, and that he was of the same opinion. (8) Has the plaintiff at any 
time before he brought this suit offered back said seven dollars paid to his 
wife for him? A. No. (9) Has not the defendant been in the possession of 
said policy of insurance from the time it was released until the bringing of 
this suit? A. Yes. (10) Did the plaintiff at any time before this suit was 
brought ever notify the defendant, or any agent of defendant, that he 
repudiated said settlement and release, and that he rescinded said release and 
settlement? A. No. (11) Was yot the seven dollars paid for said release and 
settlement used for household expenses of the plaintiff? A. Yes. 


The appellant moved for a judgment on its special finding not- 
withstanding the general verdict. The motion was overruled, and 
the appellants excepted, and the question is properly saved and 
presented to this court. It is contended by the appellant that the 
court erred in overruling the motion. In this ruling there is 
manifest error. The interrogatories and answers thereto show 
that after the loss the appellant’s agent visited the appellee, con- 
tending that the appellant was not liable to pay the loss for the 
reason that appellee had destroyed his own property, and made a 
settlement, and paid appellee the seven dollars, the amount of 
premiums appellee had paid upon the policy, or, rather, paid it to 
the wife of appellee by appellee’s direction, and with his directions 
she signed a receipt in settlement for the loss and surrendered the 
policy. Though there may have been fraud on the part of the 
appellant in obtaining that settlement, while the settlement stands 
unrescinded no action can be maintained on the policy. Appellee 
cannot retain the benefit of the compromise and sue on the original 
contract. He must at least rescind, or offer to rescind, and tender 
back the money received on the contract of settlement, before he 
can bring suit on the policy. He cannot ignore such settlement, 
and bring suit on the policy. The case of Insurance Co. vs. 
Howard (111 Ind., 544) is very much like the one under considera- 
tion. In that case a compromise was made, release executed, and 
policy surrendered in consideration of $25, and it was claimed that 
the settlement and release had been procured from the insured 
while laboring under physical and mental distress, by the false and 
fraudulent representations of the company’s agent. It was held 
that an action could not be maintained on the policy while the con- 
tract of settlement remained unrescinded, though the compromise 
may have been procured by fraud. In the case of Cates vs. Bales 
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(78 Ind., 285), the same doctrine is enunciated. In this case the 
money was paid to the wife of the appellee, and the receipt exe- 
cuted by her in the name of the appellee, and he is as much bound 
by it as if he had received the money and signed the receipt in 
person. The appellant also moved for a venire de novo, for the 
reason that the verdict is so defective, uncertain, and ambiguous 
that no judgment can be rendered thereon, and that the verdict 
does not assess appellee’s damages, which motion was overruled, 
and exceptions reserved, and judgment rendered in favor of the 
appellee for $542.50. Appellant also moved for a new trial, assign- 
ing various reasons, which motion was overruled, aud exceptions. 
As the judgment will have to be reversed for the error in overruling 
appellant’s motion for judgment on the interrogatories and answers 
thereto, notwithstanding the general verdict, it is unnecessary to 
consider the other questions presented. In the opinion of the 
court, justice will be best subserved by a reversal of the judgment, 
with instructions to grant a new trial. Judgment reversed, at 
costs of appellee, with instructions to the court below to grant a 
new trial, and for further proceedings not inconsistent with 
this opinion. 


SUPREME COURT OF KANSAS. 


GERMANIA FIRE INS. CO., or New York Crry, 
Us. 


THOMPSON.* 


Wher. a builder contracts with the owner of lots to furnish the material, and 
erect thereon a house, and said builder, desiring a contractor’s insurance 
on the building, goes with the owner to an insurance agency, and makes 
application for such insurance, and the agents issue a policy in the name 
of the owner, and insert therein a clause, ‘‘contractor’s insurance for 
thirty days,” and the intention is to indemnify the contractor against loss 
by fire for thirty days, and at the expiration of that time indemnify the 
owner against loss by fire on said building for three years, held, that 
such a policy may be enforced for the benefit of the builder. Held, also, 
That, to explain and give effect to such a policy, oral evidence may be 
resorted to. 





® Decision rendered, April 4, 1890. 
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Scroaes & Grsson and Barnum, Revpens & Anus, for Plaintiff in 
Error. 

J. O. Firs, for Defendant in Error. 

Srrana, C. 

This action was brought in the District Court of Wyandotte 
County, by George W. Thompson, upon a policy of insurance, to 
recover a loss by fire. George W. Thompson contracted with one 
F. A. Couch to furnish the material and erect for said Couch a 
six-room house, and turn it over in a completed state, for $1,250. 
When the house was nearing completion, Thompson thought it 
best to procure a contractor’s insurance thereon. He spoke to 
Mr. Crouch about it, and together they went to the office of Messrs. 
Boddington & Foster, insurance agents. Mr. Thompson, the 
plaintiff below, made his desire known tothe agents, telling them 
all about the status of the building, his interest therein, and the 
time he thought necessary in which to complete and turn over the 
house to Crouch, and asked for insurance in the sum of $750 for 
thirty days. He questioned them to ascertain the cost of that 
amount of insurance for the time stated. They told him, if Couch 
would insure his interest in the building with them, they could 
put both in one policy, and thus his insurance would come cheaper. 
Mr. Crouch was consulted, and said that arrangement would suit 
him; whereupon the agents said they would draw a policy to Mr. 
Crouch for the term of three years, with a contractor’s insurance 
for thirty days. Mr. Thompson said he did not know about such 
matters, but, if that was the way to do, it was all right, and offered 
to pay his premium; but the agent said he had not figured out 
the amount of his premium; that he (Thompson) might settle with 
Crouch for his part of the premium, and they would settle the 
whole matter with Mr. Crouch. Thompson then asked when his 
insurance would commence, and they replied, “At once,—this 
minute.” The agents then explained that his contractor’s risk 
commenced then, and run for thirty days, when it would expire, 
and Mr. Crouch’s risk would then commence, and run from the end 
of the thirty days for the lifetime of the policy. The policy was 
written up by Mr. Boddington, one of the insurance firm, on the 
2d or 3d day of December, 1884, but was not dated, on account of 
his being called away, until the 16th of the month. A day or two 
after Thompscn and Crouch were at the insurance office, and made 
their application for insurance, Mr. Crouch, who had before this 
deeded his lots on which the house so insured was erected to one 
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Grier as security for money loaned of Grier, saw Mr. Foster, one 
of the said firm of insurance agents, and informed him of the fact 
that the lots were deeded to Grier as security, and told him he 
might make the interest he had in the policy pavable to Mr. Grier. 
The policy, however, was never changed. At the time Thompson 
and Crouch made their application for insurance, Crouch informed 
the agents that he did not have the money with him to pay his 
premium. Boddington said: “That isall right. We have money 
matters between us, and we can fix that all right.” Afterwards, 
and after the loss occurred, Crouch paid the premium to Mr. Bod- 
dington. The fire which resulted in the loss occurred the night of 
December 31st, and within the thirty days during which the con- 
tractor’s risk in favor of Thompson ran. Thompson furnished the 
defendart below with proof of his loss within the time allowed by 
the policy. The case was tried by the court and a jury, and a 
verdict rendered for the plaintiff for $897.27. Defendant inter- 
posed a motion to set aside the verdict, and for a new trial. Mction 
overruled. And the defendant comes here with its case made, 
assigning quite a number of errors, but seems to rely on only two 
of them, since but two questions are discussed in the brief; and in 
fact several of the errors assigned raised the same question, based 
upon separate exceptions taken at different stages of progress in 
the trial below. 

The first question we will consider is the one raised by the excep- 
tion to the ruling of the court on the defendant’s objection to any 
evidence being received under the petition in the case. This 
question is also raised by a demurrer to the petition, and the ruling 
of the trial court thereon, which was excepted to; but, as the 
objection to the reception of evidence raises the whole question, 
and that is the one discussed in the brief of plaintiffin error, we 
will take the matter in the same order. The question raised under 
this assignment of error is, does the petition state a cause of action in 
favor of the plaintiff below, George W. Thompson, and against the 
defendant below? The plaintiff in error asserts that it does not, 
and bases his assertion upon the fact that the policy, which is 
attiched to the petition of the plaintiff below, and made a part 
thereof, and upon which the suit is founded, shows that it .was 
issued to F. A. Crouch, and promised to indemnify him against 
loss or damage by fire; and nowhere in said policy does the name 
of Thompson, the plaintiff in the action, appear, nor does such 
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policy anywhere, by its terms, promise to indemnify him (Thomp- 
son) against loss or damage by fire. An examination of the third 
amended petition satisfies us that the plaintiff in error is mistaken; 
that the petition does state a cause of actionin favor of the plaintiff 
below, and against the defendant below, and that the court, there- 
fore, committed no error in its ruling complained of. It is true 
that the policy, upon its face, discloses a contract of insurance 
between the company and F. A. Crouch; but it also discloses 
something more. It contains the words, “with a contractor’s 
insurance for thirty days.” These words are wholly unnecessary 
and superfluous, so far as any insurance to Mr. Crouch in said 
policy is concerned. They can have no relation to his contract 
with the company. We must presume these words were included 
in said insurance policy for some purpose. The plaintiff in error 
insists that they were incorporated in said policy for the purpose 
of indicating that other and separate insurance was consented to 
by the company. That view eliminates Mr. Thompson, plaintiff 
below, from the case entirely; and that is the construction con- 
tended for by the counsel for the plaintiff in error, who in their 
brief intimate that, growing out of Thompson’s conversation with 
the agents of the company, he may have an oral contract or policy 
with said company upon which he might make a claim for his loss, 
and, if not paid, sue and recover. But the words, “with con- 
tractor’s insurance for thirty days,” are not of themselves sufficient 
for the purpose of allowing other insurance. If inserted in the 
policy for that purpose, they need to be supplemented in order to 
give them that effect. If for that purpose, how much other insur- 
ance is allowed? There is nothing in the-words to indicate the 
amount of other insurance allowed. The amount of other insur- 
ance allowed is as material as that other insurance is allowed, at all. 
It would seem, even from an inspection of the policy, that it is no 
more rational to say that the words. under consideration mean 
simply that other insurance is allowed, than that they have the 
effect claimed for them by the plaintiff in error. But the petition 
alleyes that the policy sued on was issued for the express purpose 
of insuring Thompson on a contractor’s risk for thirty days, and 
that the words, “with a contractor’s insurance for thirty days,” 
were inserted in said policy with the intention of reaching that 
result. This allegation, coupled with the fact that the meaning of 
the policy sued on is not clear,—in fact, it is so ambiguous that, to 
give it effect for any purpose contended for by either party in the 
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case, it must be explained,—leads us to conclude that the objec- 
tion to the reception of evidence under the petition was properly 
overruled. 

The next question is, is it proper, in order to explain and give 
effect to the words, ‘‘ with a contractor’s insurance for thirty days,” 
to allow the introduction of parol evidence? We think itis. Not 
for the purpose of changing or altering, by diminishing or 
enlarging the contract of the parties, which may not be done, but 
for the purpose of learning what the real contract of the parties is, 
for the purpose of making clear the contract, which upon its face 
is uncertain and ambiguous: Clinton vs. Insurance Co, 45 N. Y., 
454; Simpson vs. Kimberlin, 12 Kan., 579. Where a contract is 
susceptible of two constructions, evidence of the surrounding 
circumstances, and the conversation of the parties relating thereto, 
is admissible to enable the court and jury to arrive at its true 
meaning: Babcock vs. Deford, 14 Kan., 408; Mason vs. Ryus, 26 
Kan., 464. We do not think the oral evidence contradicts the 
written contract. It simply explains and gives effect to the con- 
tract. that without it is unintelligible. 

Plaintiff complains that the court permitted the plaintiff below 
to open his case after the overruling of a demurrer to the evidence, 
and introduce additional testimony. The opening of the case, for 
additional testimony, after a demurrer to the evidence is overruled, 
is not error. The statute (paragraph 4370, Gen. St., 1889) makes 
this a matter of discretion with the trial court: Cook vs. Univer- 
sity, 14 Kan., 548; Railroad Co. vs. Dryden, 17 Kan., 279; Railroad 
Co. vs. Reeclier, 24 Kan., 228; Mason vs. Ryus, 26 Kan., 467; 
Oberlander vs. Confrey, 38 Kan., 462. 

The plaintiff charges that the jury were permitted by the court 
to separate during the trial, without the usual admonition. When 
the plaintiff below rested his case the defendant below demurred 
to the evidence. The demurrer was heard and overruled, and 
counsel passed up to the court the instructions they wished. At 
this point the court permitted the jury to separate, without having 
first admonished them as required by statute. The record shows 
that the separation was but for a few moments, while the judge 
examined the instructions. There is nothing to show that the jury 
left the court-room, even; nor anything to show that anything 
transpired during such separation to in any manner affect the rela- 
tion of any of the jurors to the case. The separation of the jury 
without the statutory injunction was an irregularity, but we do not 
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think it in any way prejudiced the plaintiff's case; and as, under 
our code, it is only material error that we can notice, we cannot 
disturb the action of the trial court upon this ground. 

We have now examined all matters alleged as error in the record 
before us, and conclude that the judgment of the district court 
ought to be affirmed; and such is our recommegdation. 

Per Curtam.—lIt is so ordered; all the justices concurring. 


SUPREME COURT OF MICHIGAN. 


BREISENMEISTER 
Us. 
SUPREME LODGE K. OF P. OF THE WORLD.* 


Notice by a benevolent society that, under the plea of general issue, it will 
claim that the certificate was procured by false representations to the 
medical examiner and concealment as to health is sufficient to admit 
evidence of specific disease of insured. 


Evidence of the physician that he was the family physician and attended 
professionally, and as to the number and time of his visits, is not privi- 
leged. 


The question of privilege may be raised by the plaintiff in a suit on a benefit 
certificate. 

Statements in proofs of death waive the privilege only so far as they refer to 
the special matter claimed to be privileged. Objections to the evidence 
of a physician must be made before the evidence is admitted. 


Waiver of a privilege upon the first trial is not a waiver upon a subsequent 
trial. 


D. F. Guuwpen, for Appellant. 
Wma. Loox and H. F. Cutpman, for Appellee. 
Cuamp.in, C. J. 

This is an action brought “by the beneficiary named in a benefit 
certificate issued by the Endowment Rank of the Knights of Pythias 
on the 21st day of September, 1887. Herman Breisenmeister made 
application for membership in the Endowment Rank on August 16, 
1887, and was examined and admitted to membership, and died on 


* Decision rendered, June 27, 1890. 
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February 22, 1888. He named his wife as beneficiary, who is the 
plaintiff in this suit. After her husband’s death, she presented a 
claim for the amount of the endowment, and also furnished the affi- 
davits and certificates of proof of death, burial, and standing in 
subordinate lodge and section, together with the necessary legal 
papers for the preper payment of the claim. Among the affidavits 
was that of David Henderson, M. D., who deposed that he was a 
regular practicing physician; that he had known Herman Breisen- 
meister about two months; that the cause of his death was endo- 
carditis complicated with dropsy; that the duration of his last ill- 
ness was about six months; that the complications and prime cause 
of death was the above-named dropsy, which he considered as a 
cause, together with valvular disease of the heart; that he knew of 
no habits of deceased, or mode of life, which predisposed him to the 
disease, or the complications thereof, which resulted in his death. 
The following, questions and answers were contained in the affi- 
davit : “Did the deceased use intoxicating liquors? If so, to 
what extent, and what was the effect thereof upon the cause of 
death? None.” The supreme lodge refused to pay the claim, and 
this suit was brought; and, under the plea of the general issue, 
defendant gave notice that it would insist in its defense that said 
benefit certificate was issued under and by reason of a certain ap- 
plication made by Breisenmeister, which was a part of the contract, 
wherein it was agreed that any unirve statement in said applica- 
tion or to the medical examiner, or any concealment of facts touch- 
ing the health or expectancy of life of Breisenmeister, should work 
a forfeiture of all the rights of said Breisenmeister, his heirs and 
beneficiaries, under and by virtue of said certificate, and said 
Breisenmeister in said application, willfully, and for the purpose of 
procuring said certificate, made false and untrue statements in 
said application and to the medical examiner, and concealed mate- 
rial facts concerning his health and expectancy of life, and that 
said medical certificate was procured by falsehood and fraud and 
deceit, and was void. 

Upon the trial the application was introduced in evidence on the 
part of the defendant, without objection, from which the following 
interrogatories and answers signed by the applicant appear:— 

Have you ever been predisposed to or had any of the following diseases: 
Apoplexy, asthma, bronchitis or habitual cough, diseases of the heart? No. 
Have you ever had, or have you now, any other disease or infimity than 
above mentioned? No. Are you aware of anything regarding your health, 
habits, circumstances, or family history, not already stated, that should be 
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known in order to fairly estimate the risk upon your life? No. Have you 
ever been liable to cough, difficulty of breathing, habitual expectoration, 
pain in the chest, or any other pulmonary symptoms, or palpitations of the 
heart? No. Are you willing that your family physician should, in the in- 
terest of the Endowment Rank, give it all the information in his power re- 
garding your physical condition, habits, and general health? Yes. Give the 
name of your family physician. Has none. Never was sick. 

The proof of death was also read in evidence by counsel for de- 
fendant. Dr. David Inglis was then produced and sworn in be- 
half of defendant, and testified as follows: ‘I reside in Detroit. 
Am a practicing physician. Have practiced my profession about 
fifteen years. Was practicing my profession in the city of Detroit, 
in the month of August, 1887, and have been since that date. I 
knew Herman Breisenmeister during his life-time. During the 
month of August, 1887, I was called to see Mr. Breisenmeister pro- 
fessionally, also in the month of July. The first record I have of 
being called to see Mr. Breisenmeister was the 27th of January, 
1887. I treated him at that time for nervousness, the result, as I 
believe, of using too much alcohol. I believe at that time I made 
a diagnosis of his physical condition entirely. I did not discover 
any disease aside from that I mentioned. I was there to see him 
on the 17th of February. At that date he was in the same condi- 
tion. I urged him to give upthe use of alcohol. He was getting 
himself into a state of extreme nervousness at that time, and I 
urged him that he should swear off, and I believe he did. And 
then, in February, I found that he had been using alcohol again, 
and I gave him another talking to; and then I saw him no more, 
as far as my recollection goes, or as far as my notes go, until the 
26th of July. I then found that he was suffering from heart diffi- 
culty. I don’t know that I can tell you better what sort of physical 
condition he was in than by giving you the memorandum that I 
made on the 3d of August, about a week later. I have that mem- 
orandum, just as I made it on that day. It was that he was suffer- 
ing from palpitation,—the cardiac area increased; that means to 
say that the sack inclosing the heart—the size of the heart—was 
larger than natural. He was suffering from very great shortness 
of breath. The trembling was less; that is to say, this nervous 
trembling that he had before. As far as my memory serves me, 
that was about the condition I found on the 26th of July. He was 
confined to his house at that time. Sometimes he was in bed, and 
sometimes around the house. He was able to work in this way. I 
have had this experience with him about that time,—that I would 
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go to see him, and find that he had gone to the shop. In other 
words, while he suffered from shortness of breath, he was a man of 
a good deal of endurance, and did not seem to comprehend his own 
condition; and the result was that I have gone on some occasions, 
and found that he was not at home. After that I treated him 
right along, from that time till —well, the last record that I have 
here was the 31st of January, 1888. From the 26th day of July, 
when I diagnosed his case as heart disease, until the 31st of Janu- 
ary, 1888, the heart difficulty continued more or less uniformly, and 
gradually there set in a condition of dropsy. I am notable to give 
you the date when that dropsical condition set in, but it was some 
time afterwards. Question. Was that dropsica] condition due to 
the difficulty of the heart? Answer. I think it was. (Mr. Chip- 
man. Objected to as incompetent and irrelevant, and also on the 
ground of privilege, and alsu on the ground that the plea, and the 
notice under the plea, is not sufficiently specific to permit them to 
put this testimony in.)” The court sustained the objection upon 
the ground of privilege, but did not pass upon the sufficiency of 
the notice, and this branch of the objection is insisted upon here. 
The witness was then asked the following hypothetical question : 
“Q. Doctor, if you find a patient suffering from difficult breathing 
and palpitation of the heart on a given day will that patient uec- 
essarily be conscious of those difficulties? A. Yes, sir. I said 
yes, but the yes ought to be qualified. Itis entirely possible for a 
person to be entirely unconscious, and still be in a state of palpita- 
tion and difficult breathing. A man might lie in a state of stupor, 
and not be conscious of those conditions. Q. But, if he were not 
in a state of stupor, would he be conscious of those difficulties ? 
A. O, yes.” He further testified: “I have attended other members 
of his family. I had been his family physician. I attended Mr. 
Breisenmeister from the 26th of July up to the 3lst of January.” 
After cross-examining the witness, counsel for plaintiff asked that 
all the testimony of Dr. Inglis be stricken out, except the hypothet- 
ical question, under the prohibition of the statute. The court 
made the following ruling : “The evidence may be stri¢ken out, 
because the physican cannot be allowed to give evidence. All the 
testimony of the doctor except the one hypothetical question may 
be stricken out, except the fact that he was a physician.” 

The statute under which this ruling of the court was had reads 
as follows:— 
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No person duly authorized to practice physic or surgery shall be allowed to 
disclose any information which he may have acquired in attending any 
patient in his professional character, and which information was necessary 
to enable him to prescribe for such patient as a physician, or to do any act for 
him as a surgeon. How. St. Mich., § 7516. 

This statute covers all information which Dr. Inglis acquired by 
observation, while in attendance upon Mr. Breisenmeister, of his 
condition or ailments, which in any manner enabled him to pre 
scribe for him, as well as to communications made to bim by his 
patient: Briggs vs. Briggs, 20 Mich., 34. But the statute does not 
cover information or knowledge acquired which is not necessary to 
enable the physician to prescribe for his patient, and which in- 
formation or knowledge was not communicated to him by his pa- 
tient. All disclosures by the patient to his physician respecting 
his ailments are privileged, whether they are necessary to enable 
the doctor to prescribe for him as a physician or not. Thus in 
Scripps ve. Foster (41 Mich., 748), it was held that the object of the 
statute is to prevent abuse of the confidential relations existing be- 
tween the physician and his patient, and is for the protection of 
the latter, and, where the relation is such that no contidence is re- 
posed, there is none to be abused: People vs. Glover, 71 Mich., 
303. In Brown vs. Insurance Co. (65 Mich., 306), Dr. Kinney was 
the company’s physician who examined the applicant at the time 
the application was made for insurance, and it was held that he 
might testify to what the applicant told him as to her physical 
condition. In the case last cited the applicant, in answer to ques- 
tions contained in the application, said that she was last sick nine 
or ten years ago, of typhoid fever, and was attended by Dr. Hen- 
derson. It was held that Dr. Henderson might be inquired of as to 
whether or not he had attended the applicant, or treated her for 
typhoid fever; that such testimony was not in the prohibition of 
the statute, as the fact of treatment or non-treatment for this dis- 
ease in this case was not a matter of privilege upon which the 
plaintiff could insist. And it was also held that false answers to 
the questions contained in the application avoided the policy, and 
the jury should have been so instructed. The fact that a doctor is 
the family physician of the insured, and the fact that he attended 
the insured professionally, and the dates and number of his visits, 
are each and all facts which are not within'the prohibition of the 
statute, and to which the physician may be permitted to testify. 
Dr. Inglis had testified to the dates and number of his professional 
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visits upon Mr. Breisenmeister both before and after he made ap- 
plication to defendant, and that he had been his family physician; 
and this portion of his testimony should not have been stricken 
from the case if, under the pleadings, it was admissible at all. In 
Insurance Co. vs. Crampton (43 Mich., 421), it was held that a no- 
tice, given with the plea of the general issue, that the defendant 
would give in evidence that the plaintiff was guilty of fraud in 
procuring the insurance, was sufficiently detinite to permit defend- 
ant to show a fraudulent overvaluation of the property insured, by 
@ cross-examination of the plaintiff who offered himself as a witness 
in his own behalf. It was there held that it is sufficient if such a 
notice fairly apprises the plaintiff of the defense that will be set 
up. The whole question of notice under the plea of general issue 
was gone over in Cresinger vs. Reed (25 Mich., 450); and the rule 
laid down in Rosenbury vs. Angell (6 Mich., 508), and McHardy vs. 
Wadsworth (8 Mich., 349), was approved. In those cases it was 
said that the sole test of the sufficiency of a notice is that it shall 
apprise the plaintiff of the nature of the defense relied on, so that 
he may be prepared to meet it, and to avoid surprise on the trial. 
In the case now under consideration the notice is very general, but 
it apprises the plaintiff of the nature of the defense relied upon; 
and, inasmuch as the record contains no intimation that the plaint- 
iff was at all surprised by the testimony introduced, we think the 
court was right in laying no stress upon that part of the objection, 
and shall consider the notice sufficient. 

As the ruling of the court in striking out the testimony above 
designated as admissible will necessitate a new trial, it is proper 
that we should pass upon some other assignments of error 
relied upon by counsel for defendant. The assignee of a benefic- 
iary is entitled to raise the question of privilege concerning the 
physician’s testimony: Edington vs. Insurance Co., 67 N. Y., 185. 
The statements in the proofs of death furnished by claimant is a 
waiver of the privilege only in so far as the statements therein con- 
tained refer to the subject-matter claimed as privileged. It is 
competent to read such proofs of death and last sickness and cause 
of death in evidence as bearing upon the truthfulness of the an- 
swers contained in the application. Counsel for defendant also 
claims that such a privilege as exists under the statute may be 
waived, and that it was waived in this case by permitting Dr. 
Inglis to be examined and testify as to the ailments of Breisen- 
meister, and his treatment of him, without objection, and that it 
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was too late, after the testimony was admitted, to move to strike 
it out on the ground that it disclosed confidential communications. 
Counsel is right in this position. The privilege must be claimed 
before the testimony is admitted, or it ceases to be a privilege, and 
is waived, where no objection is made to the introduction of the 
testimony. It is a personal privilege, and the party entitled to the 
protection which the statute gives cannot stand by without objec- 
tion, and experiment upon the result of permitting the testimony 
to remain in the case if it is favorable to him, or moving to strike 
it out if itis unfavorable. It was held in Grattan vs. Insurance 
Co. (92 N. Y., 274), that where a party had waived the privilege at 
one trial, he could claim it upon a new trial of the same case; and, 
if the court had merely struck out such testimony as would be 
privileged upon anotlfer trial, it should not favor a reversal, for the 
reason that, if such ruling was the only error, it would be futile to 
order another trial. But the court struck out too much, and the 
ruling included testimony which was relevant to the question 
whether the answers given to the questions in the application 
were true. In the case of McKinney vs. Railroad Co. (104 N. Y., 
352), the court seems to have taken an opposite position, and, al- 
though the case of Grattan was called to its attention, it overruled 
that case without mentioning the fact, the court broadly stating: 
“There is no principle or authority for holding, after a consent to 
publish such information has been properly given, and the evil, if 
any, consummated, that the privileged person can again raise the 
objection.” The decision 1s based upon the Code of Civil Proced- 
ure, which declares that the information acquired by a physician 
in his professional capacity shall not be disclosed unless the pa- 
tient expressly waives its prohibition. Sections 834, 836, Code. 
That argument was that, “after its publication, no further injury 
can be inflicted upon the rights and interests which the statute 
was intended to protect, and there is no further reason for its en- 
forcement. The nature of the information is of such a character 
that, when it is once divulged in legal proceedings, it cannot be 
again hidden or concealed. It is then open to the consideration of 
the entire public, and the privilege of forbidding its repetition is 
not conferred by the statute. The consent, having been once 
given and acted upon, cannot be recalled; and the patient can 
never be restored to the condition which the statute, from motives 
of public policy, has sought to protect.” It seems to me that the 
argument loses sight of one of the rights conferred by tke statute. 
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Privilege includes both the security against publication, and the 
right to control the introduction in evidence, of such information 
or knowledge communicated to or possessed by the physician. 
The latter right exists although the former has ceased to be of any 
benefit. The public may know; but shall the jury be permitted to 
receive and weigh testimony derived from a source which the law 
has put the seal of silence upon, unless released by the party who 
alone has the right to say whether that particular witness shall be 
the medium of conveying such knowledge to the jury? For 
instance, the party may have disclosed to a third person all that 
he has to his physician. Now, while his admissions may be 
proved in a proper manner by such third person, they cannot be 
proved by the physician against the objection of the party. The 
privilege conferred is that the physician shall not disclose or testify 
to those matters which the statute inhibits without the consent of 
the party to whom the privilege is extended, and this objection 
may be interposed whenever and as often as the party’s rights may 
be affected by proffered testimony, if the objection be timely made: 
McConnell vs. City of Osage (Iowa), ante, 550. In a new trial the 
testimony is placed before a new jury, and I think the Grattan 
Case lays down the better rule. 

As to the point raised by defendant’s counsel pertaining to an 
answer which had been evidently first written ‘:I have,” and after- 
wards the word “ No” written over it, the answer as at first written 
being true and the other false, we think was submitted to the jury 
by the court under proper instructions. A question not answered 
raises no inference for or against the person signing the applica- 
tion. It is the same, in effect, as if no question had been asked. 
The judgment must be reversed, and a new trial granted. The 
other justices concurred. 
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INSURANCE CO. OF NORTH cuniniasl 


Where the policy is surrendered by the insured, who agrees to wait for the 
unearned premium, the cancellation is complete, though no such premium 
is refunded or tendered as stipulated for in the contract. The stipulation 
may be waived. 

Where the uncontradicted evidence of the agent was that the insured in- 
quired as to the amount of the return premium and made a memorandum 


of it, a finding that the agent did not inform the insured as to the amount 
was against the evidence. 


Fivcues, Lynpe & Mitter, for Appellant. 
Gasriet Bouck, for Lexpondents. 
Cassopay, J. 

This action is to recover damages for loss under a policy of insur- 
ance issued by the defendant to the firm composed of the plaintiffs, 
upon the buildings and personal property therein described, in the 
aggregate sum of $2,500, for the period of one year, commencing 
March 17, 1887, and ending March 17, 1888. The property was 
destroyed by fire September 17, 1887. The policy contained the 
following clause :— 


The policy may also be at any time canceled by the company, on refunding 
or tendering to the assured, his, her, or their agent or representative, a rata- 
ble proportion of the premium for the time unexpired. 

The answer was to the effect that the policy was surrendered, 
given up, and canceled on or about August 16, 1887, and before the 
fire. At the close of the trial the jury returned a special verdict, in 
which ten questions were answered, to the effect that the plaintiffs 
were the owners of the property insured when insured and at the 
time of the loss; that the defendant’s local agent notified the plaint- 
iffs that the defendant proposed to cancel the policy, and requested 


* Decision rendered, October 15, 1889. 
VoL. XIX.—57. 
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them to return it to him, and thereupon the plaintiff Perrin agreed 
to return the policy; that, in pursuance of such request, the plaint- 
iffs did return the policy to the local agent on or about August 16, 
1887; that the defendant’s local agent did not, at any time before 
the fire and after the return of the policy, inform the plaintiff Per- 
rin of the amount of unearned premium, nor did said agent ask for 
credit for such unearned premium, and Perrin did not agree to give 
him credit therefor; that the amount of the plaintiff's loss on the 
buildings insured was $4,000; that the plaintiffs loss on personal 
property insured was $40,000; that the defendant never paid or 
tendered payment of the unearned premium; that the plaintiffs 
were entitled to recover $2,670.54 as damages, if anything. There- 
upon the plaintiffs moved the court for judgment upon the special 
verdict as returned, and the same was granted. From the judg- 
ment entered thereon in favor of the plaintiffs,the defendant brings 
this appeal. 

Under the clause of the policy contained in the foregoing state- 
ment, the defendant was at liberty at any time before the loss to 
cancel the policy, on refunding or tendering to the plaintiffs or 
their agents or representative a ratable proportion of the premium 
for the time unexpired. It is conceded, in effect, that the property 
insured was located at Ironwood, Mich., where the plaintiffs re- 
sided; that the plaintiffs procured the policy through the defend- 
ant’s agent, Dickinson, located at New London, Wis., some two hun- 
dred miles distant from Ironwood; that the plaintiff Perrin had 
formerly been the defendant's local agent at New London, and was 
succeeded by Dickinson, who still owed him several hundred dol- 
lars on his purchase of the business; that about August 1, 1887, the 
said local agent informed the plaintiff Perrin, at New London, that 
the defendant's special agent had ordered him to cancel the policy, 
and requested him (Perrin) to bring the policy down to New Lon- 
don for that purpose, which Perrin then and there agreed to do; 
that August 16, 1887, Perrin brought the policy down to New Lon- 
don, and gave it to the agent through his office window or door. 
Eight of the ten several questions constituting the special verdict 
were answered by the consent and agreement of counsel, and 
hence were not submitted to thie jury. The only questions sub- 
mitted to the jury were the following: “(3) Did Dickinson, at any 
time before the fire and after the return of the policy, inform Per- 
rin of the amount of unearned premium?” ‘“(5) Did Dickinson 
ask for credit for such unearned premium, and did Perrin agree to 
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give him credit therefor?” Under the charge of the court each of 
these questions was answered by the jury in the negative. 

It appears from the undisputed testimony of Dickinson that, at 
the time the policy was returned to him, he, in effect, marked it 
“ Canceled,” and sent it to the defendant’s general agent at Erie, 
Pa., and also entered in the books of the company at New London 
a statement to the effect that the policy was canceled, with the 
several amounts of the premium paid, and the earned premium and 
the unearned premium. Dickinson also testified, in effect, that at 
the time he requested Perrin to bring the policy to New London 
the latter replied that he was going up to Ironwood, where the 
policy was, and that he would then get it, and bring it down, and 
that that would give him time to look up some more insurance; 
that when Perrin returned to him the policy he told Perrin that he 
had no funds then on hand to pay him the return premium; that, 
if it would not make any difference with him, he would like to have 
him wait for such payment until the next month; that he wanted 
to pay all he could on the note Perrin then held against him; that 
Perrin replied, “ All right,” and inquired the amount of the return 
premium, which he then gave him, and he made a memorandum of 
it; that a short time afterwards he met Perrin in the street about 
meal-time, and told him it would be necessary for him to sign a 
cancellation receipt; that Perrin thereupon directed him to sign 
the plaintiffs name to the receipt for him, wich he did; that he 
never paid to the plaintiffs the return premium, and never offered 
to pay it until after the fire, when he told Perrin he would pay him 
the amount, which he refused to take. This testimony of Dickin- 
son was mostly disputed by Perrin, who was the only witness on 
the part of the plaintiffs. But, in addition to the conceded and un- 
disputed facts already mentioned, Perrin in effect admittted that 
two or three days after he left the policy with Dickinson he met the 
latter on the street, and told him “about the return premium, and 
spoke about paying it at some future time;” that Dickinson then 
spoke about having a note to pay him (Perrin), and about the 
amount of the return premium, and his paying it at a future time, 
but did not say when, nor appoint any particular time; that he did 
say, however, that “he would pay it sometime in the future ” 
From these admissions and the testimony of Dickinson it was con- 
clusively established on the trial that before the fire and after the 
return of the policy the latter informed Perrin of the amount of 
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the unearned premium. The answer of the jury to the contrary, 
therefore, is against the evidence. 

The court charged the jury, among other things, in effect, that 
the fifth question, quoted above, was the vital question in the case. 
That it was composed of two parts. First, did Dickinson ask for 
credit? and, secondly, did Perrin agree to give it? That upon 
those questions there was more or less conflict between Perrin and 
Dickinson, the only two witnesses in the case, which it was their 
duty to reconcile, if they could, and, if not, determine on which 
side the truth lies. That the policy was not canceled “ until the 
uneurned premium was actually received or tendered to the plaint- 
iff, or its payment was waived by the plaintiff.” That “to constitute 
an agreement the minds of both parties must meet. That means, 
gentlemen, that one man cannot make an agreement alone; that 
both must understand the agreement alike, and must assent to that 
agreement; or, to use the term the law uses in such a case, the 
minds of the parties must meet upon the subject of the agreement.” 
* That to answer the fifth question ‘ Yes,’ You must find that Dick- 
inson asked Perrin to give him credit therefor, and that Perrin 
gave Dickinson credit therefor, to wit, for such unearned premium, 
to which I add the following: No particular form of words is neces- 
sary to establish such an agreement or understanding, but you 
must find from the evidence that Dickinson made substantially that 
proposition, and that Perrin assented to it.” Under these instruc- 
tions and the conceded facts, it is manifest that the jury must have 
answered the fifth question in the negative, upon the théory either 
that the policy continued in force unless the unearned premium 
was actually received by or tendered to the plaintiffs, or such pay- 
ment expressly waived by them; or else that Dickinson did not ex- 
pressly ask for an extension of the time for the payment of the 
return premium, and that Perrin did not expressly grant such ex- 
tension. The undisputed facts are to the effect that the special 
agent of the company had ordered Dickinson to cancel the policy; 
that some two weeks prior to its return Perrin was informed of 
such direction, and requested to return it for that purpose, and 
agreed to do so; that in pursuance of such request and agreement 
he did return it for such cancellation; that, knowing he was en- 
titled to the return premium as a condition precedent to such can- 
cellation, he delivered the policy to Dickinson, without exacting 
any condition whatever; that either then or two or three days af- 
terwards Dickinson informed Perrin of the ameunt of such return 
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premium, and the fact that he hada note to pay to Perrin, and 
asked that the time of the payment of such return premium be 
extended to some future time, and that Perrin made no objection 
whatever to any of such requests. Upon this conceded state of 
facts, is it possible to hold that there was no cancellation of the 
policy? The defendant had the absolute right, under the contract, 
to cancel the policy at any time on refunding or tendering the re- 
turn premium. That done upon proper notice, and the cancella- 
tion would be complete without any surrender of the policy. 
The surrender of the policy, therefore, was the voluntary act of the 
plaintiffs. They had the absolute right to exact the payment of 
such return premium as a condition precedent to such surrender. 
They did not make ary such exaction, but voluntarily surrendered 
the policy without any condition, upon its being demanded for the 
very purpose of cancellation. They atleast acquiesced in a request 
of the local agent for a postponement of the time for the payment 
of such return premium after being informed of the amount, with- 
out any objection or hesitation. 

This is a simple contract of insurance. The facts in relation to 
such cancellation transpired long prior to the loss. The contract 
was still executory. It has always been competent for the parties 
to such a contract to subsequently modify, waive, dissolve, or an- 
nul the same by parol: Brown vs. Everhard, 52 Wis., 207; McNish 
vs. Reynolds, 95 Pa. St., 486. In Hillock vs. Insurance Co, (54 
Mich., 531), the facts and the clause of the policy involved were 
quite similar to the case at bar; and in the opinion of the court by 
Cooley, C. J., it was held that “a partner’s consent to the cancella- 
tion of an insurance policy in which the firm is interested is con- 
clusive on the firm, and a formal surrender of the policy is unim- 
portant, except as evidence of the cancellation. Transactions with 
reference to the cancellation of an insurance policy are to be con- 
strued reasonably and fairly, and in accordance with the evident 
understanding of the parties at the time. ‘The actual tender of un- 
earned premium is unnecessary to the cancellation of an insurance 
policy if the minds of the parties have met on the point that the 
policy is to be canceled.” To the same effect are Stone vs. Insur- 
ance Co., 105 N. Y., 543; Kirby vs. Insurance Co., 13 Lea, 340. 
Such we regard as a correct statement of the law applicable to this 
case. A similar rule has been applied by this court to a supposed 
cancellation by the assured: Walters vs. Insurance Co., 39 Wis., 
489. Portions of the charge and the questions submitted to the 
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jury in the case at bar are not wholly in harmony with the rules of 
law thus stated. The undisputed and conceded facts in the record 
are such as not to warrant a judgment in favor of the plaintiffs. A 
new trial may disclose a different state of facts. Of course the 
company is liable to the plaintiffs for the return premium. The 
judgment of the circuit court is reversed,.and the cause is re- 
manded for a new trial. 


SUPREME COURT OF NEBRASKA, 


NEBRASKA & IOWA INS. CO. 
us, 
SEIVERS.* 


The plaintiff in error, through one A., its local agent at N. B., for a sufficient 
consideration, agreed to insure 8. against loss or damage by fire upon his 
hotel building and barn, for the the term of one year, from September 
17, 1885, and to deliver to S. a policy therefor in the sum of $1,600. On 
several occasions, between the time of the making of the contract and the 
destruction by fire, A. stated that he had made out and executed such 
policy, and had it in his safe. On August 26, 1886, the hotel building and 
barn were totally destroyed by fire. A. was present at the fire, and 
shortly afterwards denied that the property was insured in‘the N. & I. 
Ins. Co., but was insured in another company, for which he was also 
agent. ‘Thirteen or fourteen days subsequently A. handed to one B., 
who was acting as attorney for S., a policy of the N. & I. Ins. Co. upon 
the property, executed in due form, but dated to expire fourteen days 
before the fire and loss occurred. This policy B. carried to the general 
office of the N. & I. Ins. Co. at O., and presented to the secretary of the 
company, who kept and retained it. In an action by S. against the N. & 
I. Ins. Co. upon the parol contract to insure and issue a policy, held, that 
the parol contract was not merged in the said policy. 

In an action against an insurance company for the breach of a parol contract 
to insure, or to issue a policy of insurance, held unnecessary to allege or 
to prove the service upon the company of the proof of the loss within the 
time usually limited by such company for that purpose in its printed 
forms. 





Decision rendered, October 4, 1889.—Official Syllabus by the Court. 
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COURT OF APPEALS OF NEW YORK. 


WM. H. PLYER, Appellant, 


Us. 


GERMAN AMERICAN INS. CO., or N. Y., Respondent.* 


The policy stipulated that the vessel should be in charge of a watchman. 
Several witnesses testified that a watchman was in charge. Other wit- 
nesses also so testified who had previously signed statements denying 
that a watchman wasin charge. The evidence was not impeached except 
by the statements. 


Held, That the latter were admissible to contradict the evidence of those who 
had signed them, but did not affect the credibility of the others, whose 
testimony was therefore unimpeached, and the plaintiff was entitled to a 
charge that the presence of a watchman in charge had been conclusively 
proved. 


T. C. Camppety, for Appellant. 

Wma. D. Murray, for Respondent. 

Prcxuam, J. 

The counsel for the plaintiff asked the court in substance to 
charge the jury that the fact of there being a watchman in charge 
of the vessel at the time of the fire had been conclusively proved 
and was not open to any question by them. 

Conceding that it was a condition precedent to a recovery that 
the plaintiff should prove the fact, we think the evidence on that 
point stands so wholly uncontradicted that the court erred in its 
refusal to charge as requested. 

The learned judge, in his charge to the jury, evidently regarded 
the fact as uncontradicted, for he stated, “If you believe that there 
was no watchman in charge there (but upon that branch of the 
case I fail to see any evidence to contradict the plaintiffs testi- 
mony that Otley was there, and that he was a watchman, and that 
he had charge of these boats, although I submit it to you as a 
fact), if you find there was no watchman, or that the vessel was 
beached, then your verdict would be for the defendants.” 


* Opinion filed, June 10, 1890. 
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The evidence as to the watchman was not given by the plaintiff, 
but was given in his behalf by Matthew H. Gregory, the person 
who had been engaged in making the repairs on the dredge, and 
who himself engaged Otley as a watchman in charge of the vessel. 
The fact was also proved by George Gregory, the son of Matthew 
H., a young man about eighteen years of age, who testified posi- 
tively that there was a watchman at his father’s yard and premises 
to watch the vessel during the time spoken of, which included the 
time up to the occurrence of the fire. 

John Muller also said that he was shown the watchman by 
Gregory, but exactly when he could not say, although it was while 
the dredge was lying at Gregory’s place before the fire. None of 
these witnesses were in any way impeached, or contradicted, nor 
was there anything in the least degree incredible, improbable, or 
unnatural in the evidence of either. There was no circumstance 
in the case which might be called contradictory, or suspicioys even, 
in its nature, unless the mere fact of the occurrence of a fire is 
suspicious. The judge charged the jury that it was not necessary 
for the watchman to be on board the vessel in order to comply 
with the terms of the policy. He said that if the watchman were 
there at the yard of Gregory, taking care of the vessel, exercising 
dominion and control over it, and watched it, then it would be for 
the jury to say whether, under the circumstances, that was not a 
compliance with the provisions of the policy. Hence, the mere 
fact of the happening of a fire on the vessel would lead to no 
inference as to the absence of a watchman, for a fire might easily 
occur and not be seen for some time by a watchman engaged on 
shore in the manner permitted by the policy, as interpreted by the 
learned judge, and as we think correctly. The evidence is also 
uncontradicted that the vessel was worth from $7,500 to $12,000 
after the repairs had been put upon it. Mr. Gregory says that 
Stratton, the surveyor for defendant, after he had examined the 
vessel for insurance (which was subseqent to the period when 
the repairs had been made) said that he was favorably disposed 
for insurance, and that the dredge was worth $10,000. This evi- 
dence was not contradicted by Stratton. He said that he knew 
when he examined the dredge the first time she had been repaired 
aud overhauled; he noticed her very closely and went all over her. 

The evidence that the plaintiff purchased the vessel at public 
auction from the naval department of the government for $700, 
prior to the repairs, did not discredit the affirmative evidence as 
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to her value subsequent to the repairs, and which was, as I have 
stated, wholly uncontradicted. With full knowledge of the con- 
dition and value of the vessel obtained from its own special 
surveyor, after a particular and full examination, the defendant 
insured her for $6,000. 

There is in truth nothing in the case upon which to hang an 
inference or a suspicion that the plaintiff would profit by the loss 
of the vessel and the collection of the $6,000 of insurance, which 
he had placed upon it, nor is there any improbability of the entire 
truth of the evidence of the Gregorys upon the question of the 
watchman. 

There was no evidence as to the watchman given by the defend- 
ant, and nothing to obstruct the application of the general rule 
that a fact thus proved and under such circumstances must be 
taken by the jury, unless the defendant’s reasons, which will now 
be given, furnish a sufficient answer. 

The counsel for the defendant says that the witnesses, Matthew 
Gregory and his son George, are interested and their credibility 
impeached, and their statements are improbable. The credibility 
of Matthew is impeached, as is claimed, by contradictory evidence 
on the part of defendant. I think there is no substantial contra- 
diction. In his cross-examination Matthew Gregory stated that 
when Stratton, the defendant’s surveyor, came to Cow Bay to look 
at the dredge for the purpose of reporting to defendant on the 
subject of an insurance on it, his (Gregory's) bark ‘“ Hoppit” was 
in front of his yard and remained there up to the time of the fire 
on the plaintiff's dredge, and the “Hoppit” was a little to the 
south of the buildings in his yard, perhaps 100 feet, and in the 
neighborhood of 700 feet out from the shore at high-water mark, 
and low-water mark would leave the “Hoppit” almost aground, 
so that at times one could walk out there. The surveyor of the 
defendant (Stratton) was subsequently called, and in the course of 
his testimony he said he thought there was no such distance 
between high and low water mark as 700 feet, and that it was not, 
as he thought, in an ordinary tide more than 200. 

The fact as to the precise number of feet was totally unim- 
portant, and was a mere estimate on the part of both witnesses; 
and a difference of opinion on an immaterial question cannot be 
said to furnish the basis, within the facts of this care, for an attack 
upon the credibility of either witness, nor is it a contradiction of a 
nature required by the rule in question. As to what condition the 
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dredge was in when the water was at the high or low tide, or 
when it was slack water, these two witnesses are not in the least at 
variance. 

The other alleged contradiction consists in the fact that Gregory, 
in his evidence, testified that Stratton, the surveyor, said upon the 
same occasion when he came down to look ai the dredge before 
she was insured, “if Mr. Plyer effects an insurance on this vessel, 
we want it to lay at anchor, separate from this hulk (the bark 
“Hoppit”), my store ship, which I take a vessel alongside of to 
repair, to do anything to.” 

Stratton says, “I made.no request of Gregory to have the position 
of the dredge changed. I had no right to.” 

Gregory had not said that Stratton had requested him (Gregory) 
to change or have changed the position of the dredge. It was a 
mere observation that if Plyer effected the insurance, the defend- 
ant would want the dredge to “lay at anchor separate from the 
‘Hoppit.’” This was no contradiction. There is no claim made 
that the fire occurred because the ‘‘ Hoppit ” was alongside of the 
dredge, nor is there the slightest pretense that it occurred through 
any change or failure to change the position of the dredge with 
reference to the “ Hoppit.” The difference, if there be a difference 
between the two witnesses, does not rise to the force or importance 
of a contradiction in their testimony. 

But it is further stated that the witnesses Gregory were inter- 
ested. Ifit be meant that either was interested pecuniarily in the 
event of the suit, there is not the slightest evidence of the fact, 
but on the contrary the proof was that the plaintiff was the sole 
owner of the vessel, and the judge charged the jury that upon the 
evidence the fact must be taken that no one but the plaintiff had 
any interest, as the proof showed that the plaintiff was the owner, 
and there was no evidence to contradict it. Itis true Gregory, 
the father, had made repairs upon the vessel to the extent of 
$3,052.35, for which he had rendered a bill, upon which plaintiff 
had paid him about $2,600. 

There was no evidence that plaintiff was not entirely good for 
the balance and able to pay it whenever called upon, nur was 
there any evidence that the witnesses did not so regard him. In 
truth the claim of any interest on the part of the Gregorys is 
wholly unsustained. There was no proof of any special intimacy 
or friendship existing between them and the plaintiff, nor anything 
to rouse the most suspicious as to any relationship of a special or 
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confidential character between them. The evidence of the son, it 
will be remembered, is not open even to the slight charges of 
contradiction or interest which are made against the father. 

But there are some other facts which the defendant’s counsel 
thinks are important, and which will be now stated. Soon after 
the fire which destroyed the dredge, Mr. Stratton, in the interest 
of the defendant, came down to the place where the dredge had 
been lying when the fire broke out. He conversed with men 
named respectively McGinty, Brown, and Runde, and reduced 
their statements to writing, and had them sign the same. These 
men then were or had been in the employment of Gregory when 
the fire occurred. According to the statements thus signed by 
them, there was no watchman in charge of the vessel when it was 
burned, as Otley, the man who plaintiff claimed was the watchman, 
was referred to by them as being asleep in the house with them at 
the time when the fire was discovered. 

The defendant then took proceedings to have their testimony 
taken de bene esse before a referee, and on their examination 
before a referee, in answer to questions put by plaintiff's counsel, 
they all swore distinctly to the presence of the watchman at the 
fire, and to their first seeing him near it. McGinty, in explana- 
tion of this contradiction between his prior statement to Stratton 
and his testimony thus taken, said he did not know the contents 
of the paper. Runde said he did not know whether he told the 
same story in the paper that he did on his (then) examination, but 
he meant to; while Brown said he knew nothing of the contents of 
the paper signed by him, except as it was read to him, and he did 
not think the paper as read to him was different from the facts as 
he stated them on the examination then had before the referee. 

The plaintiff, upon the trial of the action, called the witnesses 
Joseph McGinty and Abraham Brown, and they swore to the 
presence of the watchman, and, as Runde was not present at the 
trial, his testimony taken de bene esse at the instance of defendant, 
was put in evidence by the plaintiff. For the purpose of impeach- 
ing these three witnesses, the defendant’s counsel offered their 
written statements, signed by them, and already referred to, 
showing contradictory statements made by them to their evidence 
in court on the trial. These statements were received, and 
undoubtedly were properly received, for the purpose mentioned. 
I have now stated all the evidence which was given upon the 
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question of the watchman when the plaintiff rested. The defendant 
produced no evidence upon that point. 

We think that the written statements offered in evidence by 
the defendant were admissible only for the purpose of showing 
prior contradictory statements made out of court by the witnesses 
named, and to that extent their statements furnished ground for 
the contention that those witnesses who had made the statements 
were so far impeached as to leave their credibility a question for 
the jury. These written statements were not, however, any 
evidence of the fact of the absence of the watchman at the time of 
the fire. They did ‘not constitute even a suspicious circumstance, 
so that it could be said that the case was of so suspicious a nature 
that the uncontradicted evidence of other and disinterested wit- 
nesses must still be submitted to the jury to pass upon the credi- 
bility of such witnesses. Their only effect was upon the testimony 
of the witnesses who had made them, and they cast a doubt on 
that evidence simply because the sworn and the unsworn state- 
ments disagreed, and it was for the jury to say whether the sworn 
statement made in court was or was not true. It might well be 
that it was, and the falsity might rest with the unsworn documents, 
or the explanation of the witnesses might be taken as sufficient. 
This would be matter for the jury to consider. 

All this of course is on the assumption that there was no other 
evidence of the fact. The character of the other evidence, if any 
existed, would not, however, be impeached or its weight lessened 
by these statements. They formed not the slightest contradiction 
to the evidence of the Gregorys or of Muller, nor did they con- 
stitute the least ground for saying that the credibility of these last- 
named witnesses had been in any degree assailed. If, on the trial, 
the witnesses who made these written statements had said that 
there was no watchman present when the fire broke out, or if they 
had given evidence of such facts, that an inference to that effect 
might be properly drawn from their evidence, then, of course, there 
would have been evidence in the case which affected the credibility 
of the other witnesses, or, at any rate, contradicted them, and the 
case on that point would, therefore, have to be left to the jury. 
Bat there is nothing of the kind here. 

What was done was no more than if witnesses had been called 
to swear they would not believe McGinty and his two companions 
under oath. That certainly would not affect the credibility of the 
other witnesses who were not impeached. It was simply one of 
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the ways of impeaching these particular witnesses, and the im- 
peachment had not the slightest effect upon the testimony of those 
witnesses for the plaintiff who stood entirely unimpeached and 
uncontradicted either by witnesses or circumstances, and whose 
evidence was plausible, natural, and probable, and not given by an 
interested witness. The cases cited by the counsel for the defend- 
ant to sustain his contention, viz., Elwood vs. Telegraph Co., 45 
N. Y., 553; Gildersleeve vs. Landon, 73 id., 609; Koehler vs. Adler, 
78 id., 287; Munoz vs. Wilson, 111 id., 295; and cases therein 
cited, do not go far enough. There are no facts or circumstances 
proved here which bring the case within the rule permitting the 
credibility of witnesses who were uncontradicted by any other 
witness to be passed upon by the jury because of a possible con- 
tradiction from circumstances proved in the case. None such 
existed here. 

Upon all the evidence in this case we think it comes within the 
doctrine laid down in Lomer vs. Meeker (25 N. Y., 361), and Kelly 
vs. Burroughs (102 id., 93), and otber kindred cases, and that 
the plaintiff was entitled to the charge he asked for. This leads to 
the reversal of the judgment and to the granting of a new trial, 
with costs to abide the event. 

Ruger, Ch. J.,Gray and O’Brien, JJ., concur; Andrews, Earl, and 
Finch, JJ., not voting. 


a 


COURT OF APPEALS OF NEW YORK. 


AMERICAN SURETY CO. ) 


Vs. 


THURBER er at.* 


Plaintiff executed its bond of indemnity to the sheriff for the benefit of other 
execution creditors as well as of defendants. All the creditors had sev- 
erally executed to it independent obligations to indemnify it for all losses. 


Held, That the defendants were liable for all losses sustained by plaintiffs. 


Held, That parol evidence of the intention of the parties was properly ex- 
cluded where there was no ambiguity. 


Held, That the release of other judgment creditors by plaintiff did not affect 
the case. 


* Decision rendered, April 15, 1890. 
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Action by the American Surety Company against Francis B. 
Thurber and others, composing the firm of Thurber, Whyland & 
Co., on an agreement of indemnity. One Mark T. Mason became 
indebted to defendants and a number of other persons. Defend- 
ants recovered judgment on their claim against Mason for $256 79, 
and the execution was issued to the sheriff, who at the same time 
received a large number of other executions in favor of other 
creditors. Before making a levy on certain property, the sheriff 
required indemnity, when a bond was given in the penal sum of 
$10,000, the plaintiff becoming a surety on such bond; and defend- 
ants executed an agreement of indemnity to the plaintiff, which 


recited that— 

Whereas, at the special instance and request of the parties of the first part, 
and on the security hereof, the American Surety Company has become surety 
for said Thurber, Whyland & Co., on a certain bond to the sheriff of Colum- 
bia County, of even date herewith, for the sum of $214.52, in an action in the 
Supreme Court of the County of New York and State of New York, wherein 
said Thurber, Whyland, and others are plaintiffs and Mark T. Mason is de- 
fendant, a copy of which bond is here to annexed, marked “A,” and forms a 
part hereof: Now, therefore, in considerati n of the premises * * * the 
said parties of the first part do hereby agree and bind themselves. their heirs, 
executors, administrators, and assigns, as follows, to-wit: * * * That 
said Thurber, Whyland & Co., shall and will at all times indemnify, and 
keep indemnified, the said company from and against all loss, damages, costs, 
charges, counsel fees, and expenses whatsoever which said company shall or 
may, for any cause, at any time, sustain or incur by reason or in consequence 
of said company having executed said agreement; and does further cove- 
nant and agree to pay to said company and its representatives all damages 
for which said company or its representatives shall become responsible upon 
the said bond, before said company or its representatives shall be compelled 
to pay the same. Any sum so paid, however, to be applied to the payment 
of such damages; and in case any suit, action, or other proceeding shall be 
commenced, or notice served on said parties of the first part, in any manner 
relating to or growing out of the matter or business for or on account of 
which the aforesaid instrument was required to be executed, immediate no- 
tice thereof shall be given to said company at its office in New York. 


H. Apuineron, for Appellanis. 
Epwarp C. James, for Respondent. 
Eart, J. 

The defendants were principals in the indemnity agreement 
given by them to the plaintiff, and no rule of law requires that the 
agreement should receive a narrow or strict constriction. We 
must ascertain its meaning from the language therein contained, 
and, having arrived at that from a consideration of the whole in- 
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strument, we must give effect to the intention of the parties as 
thus ascertained. There can be no doubt that the defendants in- 
tended to indemnify the plaintiff against its entire liability under 
the bond which, at their request, it had given to the sheriff of Co- 
lumbia County. That bond is annexed to the agreement of the 
defendants, and is made part thereof, and the whole agreement 
leaves no doubt that it was their intention to give to the plaintiff 
an indemnity as brvad as that which it had given to the sheriff. 
It appears that the plaintiff executed its bond to the sheriff for the 
benetit of a large number of other execution creditors besides the 
defendants, and that such creditors had also severally executed to 
it indemnity agreements similar to that executed by the defend- 
ants. But they all came under several obligations to indemnify 
the plaintiff, and each obligation as between it and the obligors 
was independent of all the other obligations. It appears to have 
been the intention of the parties, derived from their agreements, 
that the plaintiff should not be obliged to look to all the execution 
creditors for its indemnity, or to each creditor to the extent or 
proportion of his execution, but that it could look to any of them 
upon any one of the distinct agreements, leaving any creditor thus 
obliged to indemnity the plaintiff to his right of contribution from 
the others for whose common benefit it executed the bond to the 
sheriff. There was no error upon the trial in excluding the proof 
of the other indemnity agreements, as their existence in no way 
affected the responsibility of the defendants under their agree- 
ment. If it had been intended by the parties interested in procur- 
ing the indemnity from the plaintiff to the sheriff that the execu- 
tion creditors should be jointly liable to the plaintiff, they would 
probably have executed a joint or a joint and several instrument, 
upon which each creditor would have been liable as between him- 
self and the plaintiff for the full amount of theindemnity. It could 
not have been intended that each creditor should be liable to the 
plaintiff only to the amount of his execution, because, as all the 
executions went into the hands of the sheriff, and were levied at 
the same time, such an indemnity might not have been adequate. 
The damage to which the sheriff was exposed might have exceeded, 
in c:se of any execution, the amount of that execution, and might 
have exceeded the amount of all the executions, and hence it would 
have been somewhat impracticable for the plaintiffto have received 
the separate indemnities of the execution creditors in a different 
form from that given. 
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The court did not err in excluding oral evidence of the under- 
standing of the parties at the time the defendants executed their 
indemnity agreement. There was no al'egation in the answer of 
any fraud or mistake in the agreement, and there was no ambigu- 
ity therein which, within the rules of law, would justify oral evi- 
dence as to the understanding of the parties. The court was 
bound to seek for that understanding in the agreement executed 
by the defendants which must be assumed to embody it. It is not 
clear what was intended by the parties to be accomplished by the 
insertion of the figures $214.52 in the recital of the indemnity 
agreement executed by the defendants. It is certain, however, 
that it could serve no purpose as between the plaintiff and the de- 
fendants. The meaning and scope of the whole agreement are en- 
tirely plain, and nothing is left for explanation by oral evidence, 
which, under any rule of law, would be competent. 

In their answer the defendants aileged that there was fraud and 
conspiracy on the part of the plaintiff and other persons to defeat 
the sheriff in the action brought against him to recover the value 
of the property seized by him upon the executions, and to impose 
liability upon these defendants. But there was no proof of such 
a conspiracy, and no competent evidence was offered bearing upon 
that defense. 

If the plaintiff released some of the other execution creditors 
from whom it had taken indemnity agreements from the whole or 
a part of their liability under such agreements, that fact in no way 
affected the defendants, or furnished them a defense to the pres- 
ent claim. These were independent agreements, not given upon 
the request of the defendants or for their benefit. The plaintiff 
could release such agreements in whole or in part without in any 
way impairing the rights of the defendants, and such releases 
would operate only against the plaintiff, leaving the defendants 
with whatever rights they before had for contribution from the par- 
ties so released in case of payment by them for the common benefit. 

We are therefore of opinion that the verdict was properly di- 
rected for the plaintiff, and that the judgment should be affirmed, 
with costs. All concur. 





18y0. ! Gurretson vs. Merchants & Bankers’ Ins. Co. 


SUPREME COURT OF IOWA. 


GARRETSON ) 


US. » 
MERCHANTS & BANKERS’ INS. co.*) 


Consent to use “for any mercantile purpose,” is not consent to use as a 
restaurant. 

Consent by a mere soliciting agent to such use, including that of a gasoline 
stove, or a demand for proofs of loss at the expense of insured, is not a 
waiver of the prohibition against gasoline. 


A court may withdraw from the consideration of the jury a count alleging an 
oral agreement of such agent to obtain other insurance, where met by a 
special plea that such agreement was in excess of the agent’s authority. 


Baxer & Hasxins, for Appellant. 

Wuittne 8. Crark, fur Appellee. 

Beck, J. 

1. The policy sued on contains a condition against the use of 
gasoline or other similar material or gas produced therefrom, and 
providing that a disregard of the prohibition shall avoid the policy. 
The evidence shows without contradiction that at the time of the 
fire a gasoline stove was in use in the room of the house where the 
fire originated, and a gallon of gasoline was at that time in the 
tank of the stove. The plaintiff claims that the forfeiture of the 
policy by reason of this breach of its condition was waived by 
reason of the alleged existence of these facts: (1) That defend- 
ant’s agent was informed of and consented to the use of the build- 
ing as arestaurant, which includes the use of a gasoline stove; (2) 
that subsequent to the loss the defendant claimed no forfeiture, 
but required plaintiff to furnish proof of loss, which was done at 
his expense. 

The alleged facts upon which are grounded these claims of 
plaintiff, briefly stated, are these: (1) The application indorsed 


* Decision rendered, June 4, 1890. 
VoL. XIX.—58. 
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upon the policy declares that the building insured is to be occu- 
pied and used for “any mercantile purpose;” (2) that the agent of 
the defendant was informed of and assented to the use of the build- 
ing as a restaurant; (3) that the use of a gasoline stove is usually 
necessary in carrying on a restaurant; (4) that after the loss the 
agent of defendant had knowledge of the use of the gasoline stove, 
and the defendant required proofs of loss, which were furnished at 
plaintiff's expense. 

2. The permission to use the building for “any mercantile pur- 
pose,” granted pursuant to plaintiff's application, does not author- 
ize the use of a restaurant, which is not a mercantile purpose. The 
word “mercantile” means “ pertaining to merchants, or the busi- 
ness of merchants; having to do with trade or the buying and sel- 
ling of commodities; commercial.” Webst. Dict. The business 
of keeping a restaurant is in no sense commerce. If a restaurant 
be a mercantile establishment, the term is equally applicable to 
taverns, boarding-houses, and the like, which cannot be admitted. 
The point demands no further attention. Permission to use build- 
ings for “any mercantile purpose ” does not authorize their use as 
a restaurant. The ninth instruction given to the jury isin conflict 
with these views, and is therefore erroneous. 

3. The evidence shows without dispute that the officers of the 
defendant had no knowledge of or information as to the use of the 
building. There is evidence tending to show that defendant’s 
soliciting agent was informed of and assented to the use of the 
building for a restaurant; and the evidence without conflict shows 
that the agent had no other power than to solicit risks, deliver 
policies, and collect premiums, and his authority extended no 
further. He possessed no special authority to do any acts, or to 
make any contracts, which would have the effect to waive any con- 
dition of the policy. Agents of insurance companies, clothed with 
authority to enter into contracts of insurance for their companies, 
i. e., to issue policies, may waive conditions in the policies and for- 
feitures arising thereon. But agents possessing the limited pow- 
ers of soliciting insurance, delivering policies, and receiving pre- 
miums cannot waive conditions and forfeitures. As they have no 
authority to make contracts, they cannot be allowed to waive the 
conditions: Viele vs. Insurance Co., 26 Iowa, 9; Armstrong vs. 
Insurance Co., 61 Iowa, 212. If it be assumed that defendant’s 
agent had knowledge of the use of the building as a restaurant, 

nd assented thereto, and even knew of and assented to the use of 
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a gasoline stove, defendant is not bound thereby, for the reason 
that the agent did not act within the scope of his authority. In 
our opiniun, the evidence whoily fails to support the verdict, in 
that there is no evidence tending to prove that defendant had any 
knowledge of, or assented to, the use of the building for a restau- 
rant, or that at any time before or after the fire, and prior to their 
direction as to proof of loss, defendant's officers had any knowledge 
of the use of a gasoline stove in the premises. The evidence, too, 
does not show, nor tend to show, that the agent had authority to 
waive any condition of the policy, or any authority other than to 
take applications for and solicit insurance, deliver policies, and col- 
lect premiums. The jury could not have found for plaintiff unless 
they had found these things. The verdict, therefore, is so without 
the support of the evidence that it ought to have been set aside. 
Other questions presented in argument by defendant’s counsel 
need not now be discussed, as the judgment must be reversed for 
the errors just pointed out. 

4. There were two counts in the petition, the second upon an 
oral agreement to procure additional insurance. The court, in its 
instructions to the jury, informed them that “the second count in 
the petition is withdrawn from your consideration.” To this in- 
struction plaintiff excepted, and from the ruling of the court in 
giving the instruction appeals. The record fails to show that this 
count was assailed by demurrer or motion, or to present any 
ground upon which the instruction was based. But it dces shew 
that issue was taken upon the count by a general denial, and by a 
special defense based upon the ground that the contract set up in 
the count is not within the power of the defendant to make, but is 
ultra vires. The record does not show that the court held, and so 
directed the jury, that there was no sufficient evidence to support 
the cause of action in the second count. It simply shows, in the 
opinion of Mr. Justice Given and myself, that the court below ar- 
bitrarily, and without being required to pass upon the sufficiency 
of the count by motion or demurrer, withdrew it from the consider- 
ation of the jury, while an issue was pending thereon which ought 
to have gone to the jury. In the opinion of Mr. Justice Given and 
myself the ruling and instruction are plainly erroneous, for the 
reason that, in place of an adjudication upon the law and the facts 
involved in the second count, they substitute the withdrawal of thé 
count from the consideration of the jury. A majority of the court 
holds that the instruction and order are tantamount to an order for 
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a nonsuit, or a direction for a judgment for defendant on the sec- 
ond count, and that there was an utter want of evidence to show 
the power of defendant to enter into the contract upon which the 
second count is based, or to show that the agent of defendant had 
any authority to bind the company by such a contract. His power, 
they hold, is shown to be restricted to soliciting risks upon which 
defendant should issue policies. Mr. Justice Given and myself 
think differently, holding that, as the defendant was authorized by 
its articles of incorporation to transact the business of the “insur- 
ance of the property of its members,” it was thereby empowered 
to make contracts binding it to procure or furnish such insurance 
to its members by policies in other companies; and that, as the 
agent was authorized to solicit insurance and to take applications 
for policies, he had power to solicit contracts for insurance in 
other companies, and bind defendant by such contracts therefor. 
A majority of this court think that the judgment of the district 
court on the second count ought to be affirmed. Mr. Justice 
Given and myself would reverse it. Reversed on defendant's 
appeal. Affirmed on plaintiffs appeal. 


ee 


SUPREME COURT OF MISSISSIPPI. 


PHENIX INS. CO., or Brooxtyn, 
Us. 
BOWDRE er atu.* 


A general agent, authorized to transact the business in the state, may orally 
waive a policy provision requiring proofs of loss within thirty days, 
though the policy provides that all waivers must be indorsed in writing. 


Where the insured are the beneficial owners under a purported conveyance in 
fee simple, and there is a mere naked legal title in an executor as their 
trustee, their interest is that of an absolute fee simple within the mean- 
ing of the policy. 

Suanps & Jounson and W. R. Harper, fur Appellant. 
Oatessy & Taytor, for Appellees. 
Woops, C. J. 
Tne various defenses presented by the defendant corporation in 
the court below on the grounds of the overvaluation of the prop- 
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erty destroyed, the vacant and unoccupied condition of the house 
when burned, the occurrence of the fire through the negligence of 
the plaintiffs. and the institution of plaintiffs’ suit before resort 
was had to arbitration, have been abandoned, as we are led to be- 
lieve. If mistaken in this, they must now be abandoned, when we 
declare them to be without merit. The two other defenses are 
these, viz.: (1) The failure of plaintiffs, for more than thirty-six 
days after the loss occurred. to furnish the defendant with com- 
plete proof of loss, including a builder’s estimate as to the value of 
the property; and (2) the inability of the plaintiffs to show that 
they were the owners of the property in absolute fee-simple. Let 
us examine these propositions in order, and with some minuteness. 
1. The plea going to the matter of the failure to furnish proof 
of loss complete, including the builder’s estimate, is confessed, and 
sought to be avoided by an allegation of waiver as to the require- 
ment of the policy touching the furnishing of the builder’s esti- 
mate by one Hill, the agent of the defendant corporation at Sena- 
tobia, and the agent who made the contract for insurance with, and 
issued the policy sued upon to, the plaintiffs. There is a sharp 
and irreconcilable conflict in the testimony on this point. The ev- 
idence of one of the plaintiffs satisfactorily establishes a waiver by 
the agent, Hill; and the evidence of the agent, Hill, with equal 
distinctness, denies any waiver. This question of fact was sub- 
mitted to the jury under fair instructions from the court, and the 
issue found for plaintiffs. There is left for our determination the 
sufficiency of the proof to establish the contention that Hill was not 
a mere local agent, with very narrow powers, but that he was a 
general agent, in a limited territory, clothed with powers ample 
enough to authorize him to do the particular act which it is alleged 
he performed on this occasion, viz., waive a part of the requiied 
proof of loss. It may be remarked at this point that the contention 
of appellant’s counsel that there can be no parol waiver, by reason 
of the provision in the policy that such waiver shall be only by 
writing indorsed on the policy, is not maintainable. In Association 
vs. Matthews (65 Miss., 301), this court said that such parol waiver 
might be made despite such provision in the policy requiring it to 
be done in writing, and especially that such stipulation applies 
only to those conditions and provisions which relate to the forma- 
tion and continuance of the contract of insurance, and are essen- 
tial to its binding force while it is running, and does not apply to 
conditions which are to be performed after loss has occurred. 
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But was Hill the agent of the defendant corporation in such 
sense as made him capable of waiving the production of the build- 
er’s estimate in this case? It is distinctly shown by the record 
that, on February 24, 1888, Hill was “‘appointed by the Phenix In- 
surance Company, of Brooklyn, N. Y., as its agent for the transac- 
tion of the business of insurance in the state of Mississippi during 
the year 1888.” Under this appoir.tment, was Hill simply a solici- 
tor of insurance,—a mere runner engaged in hunting up persons 
desiring or needing insurance? Or was he the agent of the com- 
pany in that larger sense that made him stand for and represent 
the corporation in its dealings with those doing business with it? 
All that could be done by any officer of the company in the man- 
agement of its accustomed business at Senatobia was clearly within 
the scope of Hill’s authority. Having constituted Hill “its agent 
for the transaction of the business of insurance in the state of Miss- 
issippi during the year 1888,” the company had done more than 
create him a mere local agent with limited powers. It had con- 
ferred upon him authority which justified a person in dealing with 
him, in regarding him as its general agent, and as authorized to 
waive a simple condition required to be performed by the insured 
after loss. But the controversy would appear to have been put an 
end to in this state by the opinion of this court in the case of Ri- 
vara vs. Insurance Co., 62 Miss., 728. Mr. Justice Arnold in that 
case said: “The powers of insurance agents to bind their compa- 
nies are varied by the character of the functions they are employed 
to perform. Their powers in this respect may be limited by the 
companies, but parties dealing with them as to matters within the 
real or apparent scope of their agency are not affected by such lim- 
itations unless they had notice of the same. An insurance agent 
clothed with authority to make contracts of insurance, or to issue 
policies, stands in the stead of the company to the assured. His 
acts and declarations in referenge to such business are the acts and 
declarations of the company. The company is bound, not only by 
notice to such agent, but by anything said or done by him in rela- 
tion to the contract or risk, either before or after the contract is 
male.” 

We are clearly of opinion, therefore, that Hill was a general 
ag nt of defendant, and that he might waive the production of the 
builder’s estimate. The jury having found the facts for plaintiffs, 
as already stated by us, and there being proof to support that 
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finding, we conclude that on this branch of the case the contention 
of appellant is untenable. 

2. Let us now consider the remaining ground of defense. The 
fourth condition in the policy of insurance stipulates that, “if the 
interest of the assured in the property be other than an absolute 
fee-simple title, * * * it must beso represented to the com- 
pany, and so expressed in the written part of this policy.” It ap- 
pears that no written application for insurance was ever made by 
the assured, and one of the plaintiffs testified that he thought he 
represented orally to Hill that plaintiffs were the owners of the 
property. Leaving out of consideration, however, any effect this 
proof was legitimately entitled to, is the company’s contention 
maintainable as an independent proposition in this case? In sup- 
port of their position, appellant’s counsel refer us to the outstand- 
ing legal title in the surviving executor of Merriweather, and to 
the supposed imperfection in the execution of the deed from Ward, 
the attorney in fact, to the plaintiffs, and insist that it is thereby 
shown that there is not an absolute fee-simple title in the appellees. 
By the insertion of those words in the conditions of its policies, 
can it be successfully maintained that the insurance company 
meant that every loss occurring under its policies in which the 
assured should be unable to show a title indefeasible and good 
against the world—a title free from every defect, real or seeming, 
and on which not the smallest cloud rested—should be borne by 
the assured? To tolerate such an opinion would be equivalent to 
holding that the compan’ had deliberately set a trap to ensnare tke 
simple-minded and unwary. The contract of indemnity, in multi- 
tudes of cases, all over the land, would prove only a delusion and 
a snare to the victims of premeditated cunning. We cannot be- 
lieve that any honestly-directed and fair-dealing company will de- 
liberately undertake the management of its business on such basis. 
What is meant, then, by the words “absolute fee-simple title,” in 
this connection? It can only mean that the assured did not have 
a limited interest in the property, but that he claimed and held 
under a deed of conveyance, or other evidence of title, purporting 
tu invest them with an estate in fee-simple. It can only mean that 
the assured had and held under a paper title conferring upon them 
this sort of estate, as contradistinguished from any limited and in- 
ferior one. The reason for this distinction is obvious. The in- 
surer would not deal with, nor take the great risk of indemnifying 
against loss and damage, a mere tenant or leaseholder, or other 
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person claiming and having only some qualified interest in the 
property; but this contract for indemnity will be made only with 
the person having the title,— the beneficial owner; the person hav- 
ing the absolute, 7. ¢., the vested, as opposed to the contingent or 
conditional title. It was well said by this court in Insurance Co. 
vs. McGuire (52 Miss., 227): “ Parties applying for insurance are not 
called on to settle questions of title with very great precision.” 
We repeat and emphasize the remark here. 

Applying these principles to the case at bar, we will see that 
plaintiffs are the sole, undisputed, beneficial owners of the property 
in question, holding under a conveyance purporting to invest them 
with an estate in fee-simple. The truth is, so far as this record 
discloses, plaintiffs are the only persons on earth having any sort 
of interest in, or claim of beneficial ownership to, the prem.ises. 
There is at the utmost a mere naked legal title outstanding in one 
of the three surviving executors of Merriweather, and this executor 
is the mete trustee of the title for these very plaintiffsand their 
brother and sisters, all of whom have conveyed their undivided in- 
terests to these plaintiffs. Will any one deny that plaintifis might 
not, if thought necessary to protect their title, go into a court of 
chancery, and immediately have the naked legal title divested out 
of the trustee, and invested in themselves? The appellees are the 
real owners of the premises. They are the sole owers asserting 
title, and they must bear the total loss involved in the destruction 
of the building unless we shall hold the company liable. Substan- 
tial right and indubitable justice are in the views we have enunci- 
ated, and they must be upheld and enforced by an affirmance of 
the action of the court below. Affirmed. 
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SUPREME COURT OF TEXAS. 


PELICAN FIRE INS. CoO., 
Us. 
TROY CO-OPERATIVE ASS’N.* 


The policy provided that it should not be liable for damage by fire caused by 
hurricane, nor after fall of building unless caused by fire. 


Held, That the burden of proof was on plaintiff to show that the loss occurred 
through a fire insured against, and not by reason of a hurricane or fall of 
building. When the proof tended to show a hurricane as the cause, that 
issue should have been submitted to the jury. 


Where such policy is an exhibit, a general denial of liability, the jury should 
be charged to find for the company if the fire was caused by a hurricane, 
even though the pleadings did not specifically so allege. 


Sueparp & Minter, for Appellant. 

Monteire & Furman, for Appellee. 

Stayton, C. J. 

This action was brought by appellee on two policies of insurance 
covering risks on storehouse and merchandise. The petition 
alleged the destruction of the property, and the policies were 
made exhibits. Each policy contained the following provision:— 

(1) This company shall not be liable for any loss or damage by fire caused 
by means of a hurricane; (2) if the building shall fall except as the result of 
a fire, all insurance of this company on it or its contents shall immediately 
cease and determine. 

The fire occurred during, or immediately following, a severe 
hurricane, which, at least partially, blew the house down; and 
there was evidence tending strongly to show that the fire had its 
origin in the breaking of a lamp by falling timbers. 

The provisions of the policy above noticed are exceptions to the 
general liability assumed by appellant, and the petition should 
have averred that the fire did not occur from one of the excepted 
causes. This was necessary to show a cause of action, for the 
company did not insure against loss resulting from a fire caused 
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by a hurricane; nor were its policies binding at all for a loss caused 
by fire occurring after the fall of the house, unless the fall was 
caused by fire, for the parties had contracted that in that event 
the contract of insurance should not longer be operative. The 
answer alleged that the house had been blown down by hurricane 
before the fire occured, but did not expressly allege that the fire 
was so caused, and that the company, for this reason, was not 
liable. The burden of proof was on the plaintiff to show, not only 
that its property was destroyed by fire, but also to show that the 
loss occurred from a fire which the defendant had insured against. 
It is doubtful if the petition, even with the policies made exhibits, 
states a cause of action; but, if it did, it certainly could not be per- 
mitted to recover without proof necessary to support it. If the 
proof showed, or tended to show, with reasonable certainty, that 
the house was blown down, and afterwards destroyed by fire, it 
was the duty of the court, as was done, to submit to the jury 
whether the house fell from some other cause, and was afterwards, 
with contents, destroyed by fire. That question was submitted, 
and decided by the jury adversely to the defendant; and it is 
insisted that the court erred in refusing to grant a new trial on the 
ground that the evidence conclusively showed that the house was 
blown down, and afterwards destroyed by fire. There was much 
evidence tending to show such a state of facts; but, in view of the 
next matter to be noticed, it is not now necessary to pass on this 
question. Ifthe proof, as it certainly did, tended to show that the 
fire was caused by hurricane, then the court should have submitted 
that issue to the jury. 

Appellant asked the following instruction: “The policy in this 
case provides that the defendant shall not be liable for any loss or 
damage by fire caused by a hurricane. If you believe from the 
evidence that the fire was caused by a hurricane, then you will 
find for the defendant. A hurricane is a storm or wind, of 
extraordinary violence, sufficient to throw down buildings,’—which 
was refused, although no charge on that subject had been given. 
Counsel for appellee justify the refusal of the court to give this 
charge on the ground that the pleadings of the defendant did not 
raise the issue. If appellee’s petition stated a cause of action at 
all, it is because its averments amount to a statement that the 
property was destroyed by a fire which came within the risks 
assu‘ned by appellant, and the general denial put that in issue; 
and the charge should have been given. 
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The court further erred in not instructing the jury that the 
burden of proof was upon the plaintiff to show by preponderance 
of evidence that the fire was not caused by the fall of the build- 
ing, nor by hurricane. Such a charge was requested and refused, 
when there was evidence which made such a charge proper. The 
charge given informed the jury if they found “that the building, 
as such, was not destroyed by wind, but was destroyed by fire, then 
you will find for plaintiff.” This was not the law of the case made 
by plaintiff's pleadings, if they made a case at all. The policies 
made parts of the petition showed what risk appellant assumed 
and what it did not, and there was much evidence tending to 
show that the loss occurred from causes which would not fix liability 
on appellant. For the reasons stated the judgment will be reversed, 
and the cause remanded. 


COURT OF APPEALS OF KENTUCKY. 


KENTON INS. CO. 


Us. 


DOWNS et at.* 


After various clauses stipulating the conditions under which the company 
should not be liable, the policy provided that proofs should be furnished 
within thirty days; also that the policy should not be payable until sixty 
days after proofs were furnished; also that no suit should be begun until 
all the requirements were complied with, nor sustainable unless com- 
menced within six months after the fire. 

Held, That failure to make proof within the thirty days did not forfeit the 
policy or destroy the right of action, but suit could not be brought until 
proofs were furnished. 

The keeping of gunpowder in quantities usual among country merchants is 
no defense when the agent knew the character of the risk and charged an 
extra premium, 


Brown, Humpurey & Davir, and Cotums & Fintey, for Appellant. 
Hareis & Eastin and Henry L. Srone for Appellees. 
Pryor, J. 
The Kenton Insurance Company, on the 26th of March, 1886, is- 
sued its policy of insurance to William Downs on a two-story frame 
building, and household furniture,—$1,600 on the building and $200 
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on the furniture. The building was burned on the 7th of March, 
1887. The preliminary proofs of loss were furnished on the 16th 
of April, 1887, and additional proof on the 16 and 25th of May of 
the same year. The judgment below was for the policy-holder 
(Rebecca Downs, to whom it has been assigned), and from that 
judgment the company has appealed. The principal, and in fact 
the only, question necessary to be considered, and the one upon 
which a reversal was had in the superior court, arises from the 
failure to furnish the company the proof of the loss within thirty 
days after the destruction of the property. It is maintained by 
the appellant that the provision of the policy requiring this proof 
to be made and furnished witbin thirty days is a condition prece- 
dent to the liability on the part of the company, unless there is 
proof showing a waiver. On the other hand, it is argued by the 
appellees that this requirement is a condition precedent to the right 
to institute the action. There is some discussion in the briefs of 
counsel in regard to the question of waiver, but as the main ques- 
tion, »nd the one decisive of this case, must be considered, it is 
not deemed necessary to determine whether or not the company 
waived its right to have the proof of loss within the specified time. 
Where notice or proofs of loss are required to be made forthwith, 
or within a reasonable time, which is, in effect, the same, it be- 
comes at once necessary to determine the question of diligence 
on the part of the insured; and if, under the circumstances of the 
particular case he has used reasonable diligence in furnishing his 
proof, it is all that should be required: Insurance Co. vs. McGin- 
nes, 87 Iil., 70; Phillips vs. Insurance Co., 14 Mo., 220. 

The policy before us, like many others, contains stipulation after 
stipulation rendering the policy void, and forfeiting all claim on 
the part of the msured toarecovery. These stipulations are found 
under the heads, “ This company shall not be Liable,” and “ Gen- 
eral Provisions,” in which we find as many as fifteen or twenty 
states of cuse in which the company is released from all liability. 
In this contract of insurance the causes of forfeiture are classified, 
and the attention of the insured called to all the causes working a 
forfeiture of the policy, or releasing the company from all liability. 
The contract then proceeds to specify the manner in which the 
insured shall proceed in case of loss: ‘“ Proceedings in Case of 
Loss. He shall forthwith give written notice of said loss or dam- 
age to this company, and shall within thirty days render a particu- 
lar account of said loss or damage, signed and sworn to by them,” 
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etc. Under this heading, it is further provided that either party 
may, after the proof has been furnished, claim in writing that the 
difference, if any, shall be referred to arbitrators, with the option 
on the part of the company to repair or rebuild the property by 
giving notice of its intention to do so within sixty days after the 
receipt of the proofs of loss. It is further provided that the loss 
shall not be payable until sixty days after the proof of loss has been 
furnished. The contract then closes with the stipulation 

That no suit or action, for the recovery of any claim by virtue of this pol- 
icy, shall be commenced until after the amount of such claim has been ascer- 
tained by arbitration, as provided, nor until all the conditions, provisions, 
and requirements of this policy have been complied with by the assured; nor 
shall any suit or action be sustained in any court, unless such action shall be 
commenced within six months next after the fireshall occur; and, should 
any action be commenced against this company after the expiration of six 
months, the lapse of time shall be taken and deemed as conclusive evidence 
against the validity of such claim, and an absolute bar to sueh action. 

The pecuhar verbiage of this contract, ard the various classifica- 
tions fixing the liability of the company,—the causes of forfeiture, 
and the directions by which the assured is to proceed in case of 
loss,—show conclusively the purpose of the company to postpone 
the right of action merely until the proof of loss is furnished, and 
by a statute of limitation, made part of the contract, has fixed the 
period when this liability terminates. We are aware that case 
after case may be found involving similar questions, under ordi- 
nary policies of insurance, where it has been held that the failure 
to furnish the proof in the time required is held to be a condition 
precedent to all liability on the part of the company, for the rea- 
son that the company for its own protection should at once be 
permitted to investigate the cause of the fire, and have at hand 
every opportunity for informing itself with reference to all the 
facts connected with the destruction of the property; but where 
the company, by its own contract, has prescribed the conditions 
upon which the contract is to end, and omits to make the failure 
to furnish the proof within thirty days as a cause of forfeiture, and 
fixes a statue of limitation of six months, with a proviso that no 
action shall be commenced until the conditions of the contract 
have been complied with, it becomes apparent that no such con- 
struction should be placed upon the terms of the policy as would 
de‘eit the recovery on the ground alone that the proof had not 
been furnished within thirty days. Such a construction would fix 
the statute at thirty days instead of six months, and inflict upon 
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the assured a punishment by way of forfeiting his right to recover, 
when, by either a strict or liberal construction of the policy, its 
plain meaning is that these proofs must be furnished before suit 
is brought, and that no action can be maintained after six months. 
* Conditions affecting the risk itself are more strictly enforced than 
those relating to the mode of establishing the loss:’ Insurance 
Co. vs. Spiers, 87 Ky., 285. In Insurance Co. vs. Lawrence (10 
Pet., 507), the insured, by the terms of the policy, was required, as 
soon as possible after the loss, to deliver an account of the loss and 
damage; and, further, that said loss or damage was to be paid 
within sixty days after notice and proof. It was held in that case 
that the delay was not injurious to the company, but the assured 
was deprived of the right to sue until the proof was procured: In 
Weir vs. Insurance Co. (4 L. R. Ir., 689), the policy provided: 
“On the happening of any loss or damage by fire, * * * the 
insured is forthwith to give notice in writing thereof to the com- 
pany, and, within fifteen days at latest, to deliver to the company 
a particular account. * * * And in default thereof no claim in 
respect of such loss or damage shall be payable until such notice, 
account, proof, * * * are given and produced.” The court 
held in that case that the failure to deliver the account within the 
fifteen days was not a condition precedent to the right of recovery. 
While the cases are not exactly similar, it is plain that the provi- 
sion in this contract, by which no action could be maintained until 
the conditions in regard to proof of loss had been complied with, 
enlarged the time for bringing the action, and particularly when 
the contract created a statute of six months, operating as a com- 
plete bar to the recovery. Giving, therefore, this entire contract a 
just and proper interpretation, it must be held that the failure to 
produce the proof within the thirty days worked no forfeiture of 
the right to recover, and the instruction to that extent was proper. 
Courts have so construed contracts of insurance as to fully protect 
companies against imposition and fraud on the part of the assured, 
and have required a strict compliance with that provision of the 
contract requiring the proof of loss to be furnished in a specified 
time; but where the company, by its own contract, has interposed 
a statute of limitation of such short duration as fully protects its 
rights in this particular with the right to postpone the payment of 
the loss sixty days, which is to be included in the computation of 
time when applying this statute, and in the absence of any pro- 
vision forfeiting the right of recovery on such a ground as the 
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failure to furnish the proof, it obviates the necessity of establishing 
any rule in this regard, other than the contract itself, for the pro- 
tection of insurance companies. The appellant has made stipula- 
tions for its own protection, and this court will not imply a for- 
feiture or terminate the contract under such circumstances. 

It is insisted by counsel for the appellant that, although the 
failure to take and present the proof may not have constituted a 
defense to the action, still, as the proof was presented in May, 1887, 
and this action institutedin the month of June following, no recov- 
ery should be allowed, because the policy provides, in stipulation 
No. 32, that the loss shall not be paid until sixty days after the 
proof of the loss has been furnished; that the action was premature, 
having been brought within thirty days after the proof had been 
made complete. This defense is made alone by the brief filed, and 
no plea in abatement or demurrer interposed in the court below 
on such a ground, but, on the contrary, the appellant relied on 
various defenses to the action, all of which went to the merits of 
the controversy, and it is now too late to raise the question. It is 
manifest from the testimony that the agent of the company was on 
the ground when the policy was issued. He knew the manner in 
which the buildings were used and occupied, and the representa- 
tions, if false, came from the agent, and not the assured. It ap- 
pears that the agent charged more than is usual in ordinary risks, 
because a part of the building was used as a store, and the fact 
that there was gunpowder in the store in such quantities as is 
usually kept by country merchants constitutes no defense to the 
action. The jury determined all the questions of fact that are now 
urged as grounds fora reversal, and, the evidence being conflicting, 
we have thought proper to decide only the legal questions involved. 
The judgment below is affirmed. 
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SUPREME COURT OF ILLINOIS. 


- ROCKFORD INS. CO. 


Us. 


STORIG.* 


In an action on a policy of fire insurance, the question whether the insured 
building had become vacant and unoccupied is one of fact. 


A special finding that the insured building, situated in the rear of one in 
which the owner lived, was occupied permanently by him, ‘‘ for washing, 
ironing, cooking, eating, and storage,” is not inconsistent with a general 
finding that it was occupied as a dwelling-house. 

This was assumpsit in the Circuit Court of Madison County, by 
appellee against appellant company, on a fire insurance policy is- 
sued by appellant company to appellee on her frame house. The 
policy contained a clause that, “if the premises insured became 
vacant or unoccupied without the consent of the secretary of the 
company, in writing, the policy shall be void.” The facts of the 
case as stated by the appellate court, and which we adopt, are 
these: Mrs. Storig and her husband owned a building and out- 
buildings which they used as a saloon, eating-house, and residence; 
the saloon being in the front part of the main building. In the 
rear of these buildings, upon another lot, stood the building in- 
sured. The two lots joined end to end, facing on different streets, 
but were in the same inclosure. Mrs. Storig owned the building 
insured, and the lot on which it stood, in her own right. At the 
time the policy was issued, the building was occupied by a Mrs. 
Harvey as tenant of Mrs. Storig. The policy described the build- 
ing insured as a “ dwelling-house, No. 2, county of Madison, state 
of Illinois, lot 26, Main Street, town of Edwardsville.” In the ap- 
plication the property is described as “House No.1; size, 18x24 
feet; age, three years; occupied by tenant,”—without giving any 
other description of the premises. Mrs. Harvey continued to oc- 
cup) the premises until December 15, 1887, when she left them. 
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Mrs. Storig then determined to use the building in connection 
with the other building. She took out the partition in the main 
building, put in stoves, tables, benches, chandehers, and chairs, 
with a view of using the same for the purpose of giving suppers 
to balls or parties held in Turners Hall, which was located just 
across the street. She also used the building for washing and 
ironing in, and stored goods therein. The building was used on 
the day and evening of January 5, 1888, for serving a supper, 
and between the 5th and 12th of January, the day the building 
was burned, two washings and ironings were done therein. Mrs. 
Storig testifies: “From the time we changed it, the house was in 
use every day. I had it like a kitchen or general room. I fixed it 
up, and put stoves in, and used it every day.” There is no pre- 
tense that the building was vacant at the time of the loss. The 
contention relates to the question of occupation alone. 

On the trial the court submitted special questions of fact to the 
jury, as follows: “(1) Did any person live in the house that was 
insured at the time of the fire? And, if not, find how long it had 
been since any une had lived in said house as a place of abode. 
(2) Was the house occupied in any manner? And, if so, find and 
report—First, by whom it was occupied; and, second, find the ex- 
tent of occupation, and in what manner it was occupied, and how it 
was occupied.” The jury found for the plaintiff, and assessed her 
damage at $300, and returned special findings as follows: To the 
first question, “Yes;” to the first part of the second question, 
“The house was occupied by Mrs. Elizabeth Storig;” and to the 
second part of the question, “It was occupied permanently, to 
wit, for washing, ironing, cooking, eating, and storage.” The court 
overruled a motion for new trial, and also a motion by defendant 
for judgment against the plaintiff upon the special findings, and 
rendered judgment for the plaintiff. On appeal to the appellate 
court, this judgment was affirmed, and the defendant appealed to 
this court, the appellate court having granted the certificate of 
importance. 


Marswatt & Taaaart, for Appellant. 
Happy & Travovus, for Appellee. 


Suopr, C. J. (after stating the facts as above.) 
It is to be premised that what is meant by the term “ vacant and 


unoccupied,” in a policy of insurance, is a question of law, but 
Vou. XIX.—59. 
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whether the building was at the time of the loss “ vacant and un- 
occupied,” within the meaning of the policy, is a question of fact: 
Insurance Co. vs. Tucker, 92 Ill, 64; Assurance Co. vs. Mason, 5 
Ill. App., 141; Wait vs. Insurance Co., 13 Hun., 371. On behalf of 
plaintiff, the circuit court instructed the jury that the burden was 
upon the defendant to show that the premises, at the time of the 
fire, were vacant and unoccupied; and, unless such fact is shown 
by preponderance of the evidence, they should find for the plaintiff 
upon that question, and also that, although the plaintiff, in her 
application for insurance, represented that the premises were oc- 
cupied by a tenant, and that such tenant moved out of the premises 
prior to the destruction of the building by fire, yet if they further 
believed from the evidence that at the time of such destruction, 
and after said tenant had moved out as aforesaid, the premises 
were occupied and used by the plaintiff as a dwelling-house, then 
the jury must find for the plaintiff. On the part of the defendant 
company, the court instructed the jury that “it was the province of 
the court to construe the policy and determine its meaning, and 
that it was their duty to be governea by the instructions in respect 
thereof”; and, second, that “by the policy in evidence, construed 
according to law, the defendant did not agree and is not bound to 
pay for any loss that might occur to the building while the same 
was vacant or unoccupied;” und third, that “ ‘occupancy,’ applied 
to houses insured as dwellings, implies an actual use of the house 
asa dwelling place;” and, fourth, “If you believe from the evi- 
dence that the house in question was occupied by a tenant until on 
or about December 5, 1887, and that it was then vacated by said 
tenant, and that since that time no one has lived in said house as a 
place of abode, then the court instructs you that under these cir- 
cumstances the law is for the defendant, and it will be your duty to 
find a verdict in favor of the defendant.” It is not contended 
that these instructions are not fully as favorable for the defendant 
as it had any right to ask. It is not necessary to determine 
whether, in view of this policy, they do not state the law too 
broadly in appellant’s favor, as no cross-error was assigned. The 
last two of defendant’s instructions, as above copied, contain all 
that is material in those refused. It may be said with propriety, 
however, that provisions like the one under consideration, in a pol- 
icy of insurance, are for the protection and benefit of the insurer, 
and are inserted in its interest, and; therefore, when a forfeiture of 
he policy is sought because of a violation thereof, they are to be 





1890.} Rockford 1s, Co. vs. S ovig. 931 


strictly construed; that is, construed most strongly against the 
insurer. In other words, no intendments will be indulged in favor 
of a forfeiture thereunder: Insurance Co. vs. Eddy, 55 Ill., 213; 
Hoffman vs. Insurance Co., 32 N. Y., 405;°"Rann vs. Insurance Co., 
59 N. Y., 387; Wood, Ins., § 58. We do not, however, deem it nec- 
essary to further pursue the discussion in this regard. The court 
below made the plaintiff's right of recovery to depend upon the 
question of fact whether the building at the time of the loss was 
actually occupied as a dwelling-house or place of abode, and the 
jury have found that it was so occupied, and the appellate court 
has approved that finding. 

The trial court submitted, at the instance o the defendant, 
special questions of fact to the jury, as follows: ‘*(1). Did any per- 
sons live in the house that was insured, at the time of the fire? 
And, if not, find how long it had been since any one had lived in 
said house as a place of abode. (2) Was the house occupied in 
any manner? And, if so, find and report—First, by whom it was 
occupied; and, second, find the extent of occupation, and in what 
manner it was occupied, and how it was occupied.” The jury re- 
turned, in addition to their general verdict, special findings. To 
the first question they answered, ‘‘ Yes;” and to the second: “ The 
house was occupied by Mrs. Elizabeth Storig. It was occupied 
permanently, to wit, for washing, ironing, cooking, eating, and 
storage.” The jury having found that the house was occupied as 
a dwelling or as a place of abode, the affirmance of the judgment of 
the circuit court by the appellate court settles conclusively, so far 
as this court is concerned, that fact: Paddon vs. Insurance Co., 107 
Tll., 196. Nor are we of opinion, without pausing to discuss the 
subject in extenso, that the special finding as to the manner of oc- 
cupancy of the house is inconsistent with the general verdict; that 
is, that the occupancy so specially found is not such occupation of 
the house as contemplated by the words and terms of the policy. 
It was occupied by the plaintiff. The occupation was permanent, 
and for most of the purposes, as found by the jury, for which 
dwellings are used. We are aware that there is some conflict in 
the authorities upon this subject, but think that the weight of rea- 
son and authority concur in the view we have expressed. The 
judgment of the appellate court will be affirmed. 
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SUPREME COURT OF MICHIGAN. 


UNION MUTUAL AID ASS’N 
Us. 
MONTGOMERY et at.* 


A benefit certificate in favor of two beneficiaries provided that in case of 
death of either the full amount was to go to survivor if living, if not 
living to the heirs of said member. 


Held, That the shares vest in the beneficiaries upon death of the member, 
and if one dies before payment of the benefit, his share does not go to the 
survivor, but to his own executor. 


Where the by-laws permit a change of beneficiary by the insured, no interest 
vests in the beneficiary during the life of the member. 


F. R. Mrecuem, for Complainant. 
Joet ©. Hopxins, for Defendant and Appellant Ellis and Defendant 
Franklin. 


Briaes & Crark, for Defendant and Appellee, Montgomery. 


CHAMPLIN, J. 

A bill of interpleader was filed by the above-named complainant 
against defendants, who each lay claim to a fund which the asso- 
ciation acknowledges itself liable for and willing to pay to the one 
legally entitled. The following facts are admitted :— 

(1) That said Union Mutual Association is a co-operative and 
mutual benefit society organized and doing business under and in 
pursuance of an act of the state of Michigan entitled “An act to 
provide for the incorporation of co-operative and mutual benefit 
associations,” being chapter 118 of Howell’s Annotated Statutes; 
that the object of said association is to secure to the family or 
heirs of any member, upon his death, a certain sum of money, to 
be paid out of the proceeds of an assessment upon the members; 
and that all persons whose lives are insured are members of the 
association. 


= Decision rendered, June 8, 1888. 
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(2) That every person desirous of becoming a member makes to 
the association a written application for membership, wherein, 
among other matters, he sets forth the amount of insurance desired, 
and the name of the beneficiary; that, upon the admission of a 
member, the association issues to him a certificate of membership, 
in the form hereto annexed, constituting him a member, and con- 
taining a promise to pay, upon the death of such member, to such 
member of his family or heirs as were named in said application, a 
sum of money in accordance with the articles of association, 
by-laws, and other rules and conditions prescribed by the 
association. 

(3) That upon the 20th day of January, A. D. 1883, one Edward 
C. Franklin, then a resident of Ann Arbor, in this state, made to 
the association a written application for membership, that in and 
by said application he requested insurance to the amount of 
$1,500, to be made payable, in case.of death, to Cecilia M. Frank- 
lin, his wife, and Charlotte A. Franklin, his daughter, equally, 
with the further direction that, in case of the death of either, the 
full amount should go to the survivor. 

(4) That upon the 22d day of January, A. D. 1883, the associa- 
tion admitted said Edward C. Franklin to membership, as requested 
in said application, and upon that day issued to him a certificate 
of membership, wherein said association constituted him a member, 
and promised to pay to his wife and daughter, Cecilia M. and 
Charlotte A. Franklin,—in case of death of either full amount to 
go to the other,—the sum of $1,500, upon certain conditions therein 
named, which certificate was duly delivered to said Edward C. 
Franklin. 

(5) That afterwards, on December 16, 1884, said Edward C. 
Franklin, who had then removed to St. Louis, Mo., wrote to the 
secretary of the association a letter, which letter was replied to by 
one of the clerks in the office of the association; that a few days 
later said Edward C. Franklin returned said certificate to the asso- 
ciation by mail from St. Louis, with the marginal directions as to 
change of beneficiaries, signed by him, as appears upon said 
certificate, and surrendered the same to said association, in whose 
possession in has since been. 

(6) That upon December 23, 1884, a new certificate was issued 
and delivered to him by mailing the same to him at St. Louis, 
wherein the names of the beneficiaries were changed, as requested 
in said letter, to his son, N. Lyon Franklin, and daughter, Charlotte 
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A. Franklin, with the same provision, that, “In case of death of 
either, full amount to go to survivor;” which new certificate was of 
the same number as the one surrendered, and was intended to bear 
the same date, but, by mistake of the clerk who filled it up, it was 
dated one year later than the first one. At the same time said 
clerk erased the words, “ Cecilia M. Franklin, his wife,” in the said 
application, and inserted the words, “N. Lyon Franklin, son.” 

(7) That while said reissued certificate was in force, and on or 
about December 10, 1885, said Edward C. Franklin died, leaving 
surviving him his said wife, son, and daughter; that satisfactory 
proofs of such death were duly furnished to said association on or 
about January 20, 1886, by said N. Lyon Franklin and Charlotte A. 
Franklin, who was then married and become Charlotte A. Mont- 
gomery, and each of them claimed payment of one-half of the 
amount named in said certificate, which by the terms thereof would 
become due and payable at the expiration of ninety days after the 
receipt of said proofs, to wit, on April 20,1886; that said Cecilia 
M. Franklin did not join in said proofs, nor make any claim therein 
as beneficiary. 

(8) That before the time for the payment of said amount arrived, 
and on or about February 1, 1886, said N. Lyon Franklin died, 
leaving a last will and testament, which disposed of his entire 
estate, and was duly admitted to probate at the residence of said 
deceased, St. Louis, Mo., and the execution thereof was granted to 
the above-named Samuel Ellis, the executor therein named. 

(9) That on or about May 5, 1886, said association paid one-half 
of said sum, to wit, $750, to said Charlotte A. Montgomery, and on 
or about August 14, 1886, paid the remaining $750, under an order 
of this court, to the register of the court. 

(10) That the application was made by said Edward C. Franklin 
in person, and upon his own motion, neither his wife nor any of the 
beneficiaries having any part therein, but after having talked the 
matter over with said Cecilia M. Franklin; that he paid the advance 
payment required; that all assessment and other notices were sent 
to him, and that he paid all of the assessments and dues that were 
paid; that assessment notices have been issued, and assessments 
made and paid, only upon one certificate as No. 3,463, and only for 
the sum of $1,500; and that at least three assessments, at intervals 
o three months apart, were made between the time of issuing 
the second certificate and the date of the death of seid Edward C. 
Franklin. 
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(11) That the association has no capital stock, nor any fund, 
income, or means from which to pay death losses, except such as is 
derived from assessments made upon all the members having 
certificates in force at the death of any member, each member 
paying assessments at a fixed rate per $1,000 of insurance, said 
rate being determined by his age at admission, and that the failure 
of the member to pay assessments or dues within forty days 
terminates the membership and avoids the certificate. 

(12) That the following provisions are contained in the articles 
of association aid by-laws, in relation to the designation and 
change of beneficiaries, and are the only provisions upon the 
subject :— 

ARTICLES OF ASSOCIATION. 

Section 5. The object of the incorporation is to secure, at its maturity, to 
the beneficiary named in the certificate of any member then in good standing, 
the payment of the sum specified in such certificate. 

BY LAWS. 

Sec. 23. When an applicant is accepted he shall receive a certificate of 
membership signed by the president and secretary, under the seal of the 
association, which certificate shall state the amount to be paid to the bene- 
ficiary in case of death, and shall be in accordance with the conditions of the 
application of the member to whom the certificate is issued, making the pay- 
‘ment of the benefit sum payable as directed in the application; subject, 
however, to all the provisions of the articles of association and by-laws, and 
waiving all claims for payment upon the association or its individual members 
beyond such as is realized by one mortality assessment of the members of the 
association as prescribed by the table of mortality assessments. Any member 
may change the beneficiary designated as aforesaid, upon application in 
writing to the secretary, stating to whom he desired sucb benefits paid, the 
surrender of his old certificate, and the payment of a fee of one dollar; where- 
upon the secretary shall change upon the record the name of the beneficiary, 
and issue a new certificate accordingly of the same number as the old one. 

This section of the articles and this by-law were in force when 
tne application was taken, and continued in force until after the 
death of said Edward C. Franklin. 

(13) That said Charlotte A. Montgomery had no knowledge of 
the first certificate until she was told of it by her father, after its 
issue; that her father told her he intended to change one of the 
beneficiaries from said Cecilia M. Franklin to said N. Lyon Franklin, 
but she did not know that the change had been made until after her 
father’s death, which was the first knowledge she had of the second 
certificate. 
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(14) That said Cecilia M. Franklin had no knowledge of the issue 
of the first certificate until after it was issued, and had no knowl- 
edge of, and did not consent to, its surrender or change. 

(15) That said Edward C. Franklin took out a policy in another 
company for $1,000 for the benefit of said Cecilia M. Franklin. 

It is not necessary to set out or refer to the application, Exhibit 
A, nor the original certificate, Exhibit B, as the certificate is the 
same in all respects as the certificate subsequently issued, except 
as to date, and the substitution of the name of N. Lyon Franklin 
in place of Cecilia M. Franklin as a beneficiary. Exhibit C reads 
as follows:— 

St. Louis, December 16, 1884. 

Charles F. Foote, Secretary, Battle Creek, Mich.—Dear Sir: I wish to 
change the beneficiary in my life-policy No. 1,500 of the Union Mutual Asso 
ciation of the city of Battle Creek, so as to read, ‘‘to his son and daughter, 
N. Lyon and Charlotte A. Franklin, equally.” In case of the death of either, 
full amount to go to the survivor. Will you oblige me in this, as I shall make 
other arrangements for the party dropped in another company, if the above 
change can be made. Very respectfully, E. C. FRANKLIN. 

The new certificate reads as follows:— 

No. 3463, $1,500. Age, 61. 
THE UNION MUTUAL ASSOCIATION OF BATTLE CREEK, MICHIGAN. 

In consideration of the warranties to it made in the application for this 
certificate, and the sum of eight dollars and fifty cents to it paid, and the sum 
of two dollars to be paid on or before the Ist day of July next, and in each 
year thereafter during the continuation of this contract, and the further sum 
of $10.83 to be paid at each assessment, to be made only upon the death of a 
member, does hereby constitute Edward C. Franklin, of Ann Arbor, county 
of Washtenaw, state of Michigan, a member of the association; and ninety 
days after satisfactory proof of the death of said member, and upon the surrender 
of this certificate, with discharges thereof, upon condition that all payments 
have been made as required under this certificate, up to the time of death, in 
accordance with the terms and agreements made in the application for this 
certificate, and upon the further conditions printed upon the back hereof, 
(whi h application and conditions. are hereby referred to and accepted by 
said member as a part of this contract,) the said Union Mutual Association 
agrees to pay to his son and daughter, N. Lyon and Charlotte A. Franklin, 
equally,—in case of death of either, full amount to go to the survivor,— 
$1,500, if living; if not living, to the heirs of said member. 

In witness whereof the said Union Mutual Association has caused this 
certificate to be signed by its president, and sealed and attested by its secre- 
tary, at its office, in the city of Battle Creek, state of Michigan, this 22d day 
of January, 1884. [Seal.] Cuas. AUSTIN, President. 

Cuas. E. Foote, Secretary. 


The court below entered a decree (1) adjudging that complainant 
be paid its costs of suit, to be taxed out of the fund deposited in 
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court; (2) that Charlotte A. Montgomery is entitled to the residue 
of said fund, and directing the register of the court to pay the 
same over to her; (3) that she recover her costs to be taxed against 
her co-defendants, Samuel Ellis, as executor of the last will and 
testament of N. Lyon Franklin, deceased, and Cecilia M. Franklin. 

The only question in the case is, to whom does the fund which 
has been paid into court belong? The case is to be determined 
by the articles of association, by-laws, and certificate of member- 
ship. These laws and regulations determine the rights of the 
members and the association, and may be enforced by the parties 
and beneficiaries according to their respective rights as therein 
provided: Arthur vs. Association, 29 Ohio St., 557, 560; May, Ins. 
§ 552; Bliss, Ins, § 426; Red Men vs. Schmidt, 57 Md., 106. Section 
23 of the by-laws gives to any member the privilege of changing 
the beneficiary upon complying with certain requirements. This 
by-law is a reasonable regulation of the right of the members to 
exercise the power of appointment of the beneficiary whenever and 
so often as he pleases. Circumstances may intervene which may 
make it desirable for the member to make a change in the bene- 
ficiary, and, as such designated beneficiary has no vested right in 
the fund or bounty of the donor, his consent to the change is not 
required, nor has he any interest that can be either protected or 
asserted in a court of law. Cecilia M. Franklin has no legal or 
equitable claim upon the fund. When a valid appointment has 
been made, a time will arrive when the beneficiary has a vested 
right to the fund. The only question under the certificate of mem- 
bership, in the present case, is whether such right became vested 
so as to pass to the beneficiaries equally at the time of the death of 
Edward C. Franklin. The scheme of the corporation is to raise a 
fund which shall pass to designated beneficiaries at the death of 
the member. The right, which before was inchoate and contingent, 
becomes upon the death of the member fixed and certain in the 
beneficiary. He may compel the corporation to levy the assess- 
ment, if they refuse, after the time limited for payment. The pro- 
vision relating to survivorship applies to the one of the two who 
shall survive the donor. If neither survive him, the fund goes to 
the heirs of the member. The time of payment provided for, 
namely, ninety days after the death of the member, has no refer- 
ence to whom shall take as survivor. The time of payment is de- 
fined simply to enable the corporation to raise the fund by assess- 
ment upon the members. If the son, N. Lyon Franklin, had died 
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before his father, Edward C., the whole sum would have been pay- 
able to the daughter, Charlotte A., and, if she had also died before 
her father, the fund would have been payable to his heirs. The 
words, “ if living,” and “if not living,” refer to living at the time of 
Edward C. Franklin’s death. The same rules of construction 
should be applied to dispositions of property created by these 
mutual benefit associations as are applied to bequests by wills. 
They partake of the nature of testamentary dispositions of prop- 
erty. It is well-established law in this state that the policy of our 
statutes favor vested estates in preference to contingent, and that 
unless an intention appears to the contrary, the will shall operate 
from the death of the testator, and estates vest at that time: 
Rood vs. Hovey, 50 Mich., 395; Porter vs. Porter, 50 Mich., 456; 
Toms vs. Williams, 41 Mich., 552; Eberts vs. Eberts, 42 Mich., 404. 
In this case I think it clear that the gift to the beneficiaries became 
operative at the death of the donor, and consequent!y this share of 
the fund vested in N. Lyon Franklin at that time, and could be 
disposed of by his last will. It follows that the decree will be 
affirmed as to the first clause above noted, and reversed as to the 
residue. And a decree will be entered here deciaring that the ex- 
ecutor of N. Lyon Franklin, deceased, is entitled to the residue of 
said fund, and directing the register of the circuit court to pay the 
same over to him, and he will recover his costs of both courts 
against said Charlotte A. Montgomery and Cecilia M. Franklin to 
be taxed. The other justices concurred. 


SUPREME COUR? OF COLORADO. 


BERNHEIMER 
Us. 


CITY OF LEADVILLE.* 


A city ordinance required a license fee from those pursuing among other av- 
ocations that of ‘insurance broker.” 


Held, That a duly authorized local agent of a company is not an insurance 
broker. 


* Decision rendered, June 20, 1890. 
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S. D. Watue and J. R. Mossy, for Plaintiff in Error. 
J. D. Fiemine and Cuas. H. Wenzett, fur Defendant in Error. 


Partison, C. 

It appears from the record in this case that on September 2, 
1885, plaintiff in error was arrested for the violation of § 10, ¢. 11, 
of an ordinance of the city of Leadville. The offense charged was 
that plaintiff in error “did engage in, pursue, and carry on the 
business and occupation of an insurance broker, without first bav- 
ing obtained a license from the city of Leadville, as required by 
the ordinances,” etc. He was duly tried by the police magistrate, 
adjudged to be guilty, and fined $13 and costs. Subsequently, 
upon appeal to the County Court of Lake County, a new trial was 
had, and he was again convicted, and a fine of five dollars and 
costs was imposed. A review of this judgment is sought in this 
court. 

The proceeding was had under section 10 of an ordinance en- 
titled “ An ordinance for compiling the general ordinances of the 
city of Leadville, adopted January 2, 1885. By this section the 
amount of the license fees is fixed, which are required to be paid to 
the clerk of that city, for the privilege of exercising certain trades 
and avocations. The part of the section presented for considera- 
tion reads as follows: “‘ The several amounts to be paid to the said 
clerk for licenses imposed by the said council upon the applicant 
shall, in addition to the fee for issuing the same, of fifty cents, to 
be paid to the city clerk, be as follows, [among others]: Insurance 
brokers, $50 per annum.” To enforce the ordinance, it was pro- 
vided that, upon conviction for a violation of its provisions, a fine 
of not less than $5, nor more than $200, should be imposed, ete. 
Was plaintiff in error subject to this provision ? 

The city of Leadville was organized under the statute relating to 
towns and cities which was in force in 1877. The office performed 
by the provisions of that and similar statutes is clearly and well 
defined. These statutes confer upon communities within this state 
authority to exercise the powers of municipal corporations upon 
compliance with their provisions. When the necessary steps have 
been taken to secure the privileges and franchises offered by the 
law, and proper proof has been made of compliance therewith, 
then such community becomes a municipal corporation, and is au- 
thorized to exercise all the powers, rights, franchises, and privi- 
leges particularly mentioned in the act under which the organiza- 
tion was perfected. It is a well-settled elementary principle that 
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the charter of a municipal corporation, or, if organized under a 
general law, that such general law, is the instrumentality by means 
of which the legislature of the state delegates to the municipal 
body the right to exercise such franchises, and such legislative 
power and authority, as may be essential to the safety, well-being, 
and prosperity of. the community. It is equally well settled that 
the charter or the law by which the municipal body is created is to 
be strictly construed, and that no powers are to be exercised except 
those which are expressly conferred, or which exist by necessary im- 
plication. This principle of the law is expressed with extraordinary 
clearness in 1 Dill. Mun. Corp., § 89: “It is a general and undisputed 
proposition of law that a municipal corporation possesses and can 
exercise the following powers, and no others: First, those granted 
in express words; second, those necessarily or fairly implied in, 
or incident to, the powers expressly granted; third, those essen- 
tial to the declared objects and purposes of the corporation, —not 
simply convenient, but indispensable. Any fair, reasonable doubt 
concerning the existence of power is resolved by the courts against 
the corporation, and the power is denied. Of every municipal 
corporation the charter or statute by which it is created is its or- 
ganic act. Neither the corporation nor its officers can do any act; 
or make any contract, or incur any liability, not authorized thereby. 
All acts beyond the scope of the powers granted are void.” Of the 
power to license, it is needless to say that it exists perforce of the 
statute alone. ’ 

To determine whether plaintiff in error could be required to 
pay a license fee, a review, not only of the statute of 1877, but 
other legislation had in relation to the authority of cities and 
towns to license, regulate, and control business of the nature of 
that carried on by him, may be instructive. Subdivision 21, § 1, 
art. 3, c. 84, of the territorial laws relating to towns and cities, 
expressly confers upon the board of trustees of such towns and 
cities the right to “license, tax, and regulate commission mer 
chants, innkeepers, brokers, money brokers, insurance agents, 
auctioneers, hawkers,” etc. This chapter of the territorial laws 
was expressly repealed in 1877. Gen. Laws 1877, § 2745. Sec- 
tions 2654 and 2655 of the General Laws of 1877 define the powers 
of towns and cities organized under the new act. Authority to 
license, etc., is expressly conferred by ‘subdivision 13-16, 28, and 
61 of section 2655. It is unnecessary to recite any of these subdi- 
visions except the sixty-first. It reads as follows: “To tax 
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license, and regulate auctioneers, distillers, brewers, lumber yards, 
livery stables, public scales, money changers, and brokers; pro- 
vided, that the exercise of their powers shall not interfere with the 
sales made by sheriffs, constables, tax collectors, * * * or 
any other person required by law to sell real or personal prop- 
erty at auction.” It will be observed that by this provision no au- 
thority is expressly conferred to license an “insurance agent.” By 
the territorial law, express authority was granted to license such 
agents. The provisions of the General Laws of 1883 in respect to 
the power to licence are the same as those of 1877, and need not 
be recited, The use by the territorial legislature of the phrase 
“insurance agents,” and also the word “brokers,” indicates that 
in the judgment of that body the two were not synonymous in 
meaning, and that the word “broker” did not include insurance 
agents. The subsequent action of that body in striking out the 
phrase “insurance agents ” shows an intent to withdraw the author- 
ity previously conferred as to this class of persons. 

But, discarding for the present the foregoing consideration, we 
are of the opinion that under the authority to license brokers a 
license fee could not be exacted from plaintiff in error. As has 
already been shown, defendant in error was without express au- 
thority to license an “insurance agent.” It necessarily follows 
that if plaintiff in error was an insurance agent within the mezning 
of the law, and such agency be not covered by the term “ broker,” 
he was not subject to the provisions of the ordinance, and that the 
proceeding aguinst him was unauthorized. By the agreed state- 
ment of facts submitted to the court below, the question of plaint- 
iff in error’s capacity is relieved of all doubt and difficulty. It 
appears that “said Bernheimer was duly authorized and commis- 
sioned by the commission of said company [the Travelers’ Life & 
Accident Insurance Company], issued to him under the hands of 
the proper officers and the seal of said company, within certain 
territory, in said commission described, including the territory 
within the corporate limits of the said city of Leadville, in said 
county and state, to solicit and receive, as agent of said company, 
applications for insurance and policies of insurance to be issued 
by and in the name of said company, and as such agent to write 
and issue for and by the authority of, and in the name of, said 
company, policies of insurance, insuring and indemnitying all per- 
sons procuring the same, and named in such policies of insurance, 
against death and accident,” etc. Other facts need not be recited. 
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Such an insurance agent is certainly not an insurance broker. In 
1 Bouv. Law Dict., brokers are defined to be “ those who are en- 
gaged for others in the negotiation of contracts relative to prop- 
erty with the custody of which they have no concern.” The same 
author states that “insurance brokers procure insurance, and ne- 
gotiate between insurers and insured.” In Anderson’s Dictionary 
of law an “insurance broker” is defined as “a person who nego- 
tiates contracts of insurance. He is agent for both parties. An 
insurance agent is ordinarily an employe of the insurer only.” An 
insurance agent clothed with the authority of plaintiff in error, as 
shown by the statement of facts, is not regarded as the agent of the 
insured. It is unnecessary for the purposes of this case to define 
the office of an insurance broker. It is sufficient to say that he 
usually acts for both parties. He represents no particular com- 
pany. He is employed for a specific purpose. It is his business 
to act upon particular occasions. Plaintiff in error was the ac- 
knowledged agent and representative of a particularcompany. He 
was acting under a commission issued to him under the hand and 
seal of the Travelers’ Life & Accident Insurance Company. He 
was the representative of that company within a particular district. 
He was authorized not only to take applications for insurance, but 
in the name of the company to make contracts of insurance and 
issue policies. The company was bound by his acts. It can hardly 
be said that, in the conduct of this business, plaintiff in error was 
the agent of such citizens as might apply to him for insurance. He 
was not an insurance broker, within the purview of the statute. 
Further discussion is unnecessary. The ordinance in question was 
not applicable to him. The proceeding was therefore unwarranted. 
The judgment of the court below should be reversed. 

Reed and Richmond, C.C., dissenting. 

Per Curtam.—For the reasons stated:in the foregoing opinion, 
the judgment is reversed. 
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SUPREME COURT OF WISCONSIN. 


BANK OF RIVER FALLS 
Us. 
GERMAN-AMERICAN INS. CO.* 


It is sufticient to allege the entering into a contract without alleging payment 
of premium on demurrer. 

It is not necessary to allege that the fire was not due to fraud. 

Where the policy stipulated for the receipt of proofs by the company, an alle- 
gation that proofs were rendered is sufficient. 

An allegation of the assignment of a claim sufficiently implies a valid assign- 
ment. 


Surra & Vannarta, for Respondent. 
R. H. Srart, for Appellant. 
Cassopay, J. 

1. It is claimed that the complaint fails to show that any pre- 
mium was ever paid or agreed to be paid for the policy, and hence 
that there is no sufficient consideration alleged to support the con- 
tract. It is alleged “that on said day the defendant, for a valu- 
able consideration, entered into a contract of insurance with the 
said Rossell, by the terms of which contract said defendant insured 
said Rossell for the term of one year from said date, against loss 
or damage to said property by fire, to the amount of $1,800.” 
From this it appears that the contract alleged was based upon “a 
valuable consideration.” This would seem to be enough to sup- 
port the undertaking to insure. It is said that it expresses “a 
mere opinion of the pleader, and is not a statement of the facts.” 
But we think it does allege, as a fact, that the consideration for the 
contract was valuable. Whether the allegation is too general, or 
not sufficiently definite and certain, cannot be raised on demurrer, 
but only by motion. Section 2683, Rev. St. 


* Decision rendered, November 8, 1888. 
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2. It is alleged “that on or about September 7, 1887, the hotel 
building above described was totally destroyed by fire.” It is 
said that this is insufficient by reason of the failure to allege “that 
the fire was the result of accident or misfortune, and not through 
any fraud or evil practice on the part of the assured.” The law 
does not seem to require the negation of such conditions subse- 
quent: Redman vs. Insurance Co., 49 Wis., 431. Besides, there is 
nothing in the complaint indicating that the contract of insurance 
contained any such exception, warranty, or condition. It simply 
alleges an absolute undertaking to insure. Upon this demurrer 
we are not at liberty to assume that the contract is different than 
alleged. because such contracts usually contain numerous excep- 
tions, warranties, and conditions. The question of variance is not 
hereinvolved. There is certainly no good reason for alleging such 
negatives in a complaint upon such absolute undertaking to insure. 

3. It is said that there is an absence of any allegation that any 
proofs of loss were ever received by the defendant. The allega- 
tions of the complaint in this regard are that “it was further 
agreed by said parties, by said contract of insurance, that the 
amount of any loss or damage by fire to the property insured 
should be paid by defendant sixty days after due notice and proof 
of loss had been made by said Rossell, and received by the defend- 
ant; and plaintiff further shows that after the destruction of said 
building by fire, and more than sixty days prior to the commence- 
mont of this action, the said Rossell fully complied with all the 
conditions of said contract, and rendered to said defendant a par- 
ticular account and proof of said loss, as required by said contract.” 
This would seem to be sufficient. In pleading the performance of 
conditions precedent in a contract, it is not necessary to state the 
facts showing such performance, but only to state generally that 
the party duly performed all the conditions on his part: Section 
2674, Rev. St.; Schobacher vs. Insurance Co., 59 Wis., 89, 17 N. W. 
Rep., 969; Reif vs. Paige, 55 Wis., 502; Boardman vs. Insurance 
Co., 54 Wis., 365. 

4. It is said that the complaint is insufficient in failing to allege 
that the assignment by Rossell of his claim for the loss, under the 
contract of insurance, to the plaintiff, the next day after the fire, 
was in writing, and hence not within the statute of frauds. Section 
2308, Rev. St. True, this section declares, in effect, that “every 
contract for the sale of any * * * things in action, for the price 
of $50 or more, shall be void, unless” (1) it be in writing; “or (2) 
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unless the buyer shall accept and receive part * * * of such things 
in action; or (3) unless the buyer shall, at the time, pay some part 
ofthe purchase money.” The allegations of the complaint are: ‘‘That 
on or about the 8th day of September, A. D. 1887, the said Frank Ros- 
sell, for a valuable consideration, duly sold, assigned, and transferred 
to this plaintiff all his claim and demand against the said insurance 
company, defendant, accruing to him by virtue of the said contract 
on account of said loss; and the plaintiff ever since has been and 
now is the owner of said claim and demand.” Whether the words, 
“for a valuable consideration,” here used, are sufficient to indicate 
payment of the consideration “at the time” of the assignment, 
within the meaning of the last clause of the section quoted, we 
deem it unnecessary here to determine; for we are clearly of the 
opinion that the words, “duly sold, assigned, and transferred to 
this plaintiff,” with what follows, in effect allege that the contract 
of insurance, with the amount due thereon, was on the day 
named delivered to and accepted by the plaintiff as buyer, under 
the second subdivision of that section. A parol “contract for 
the sale * * * of such things in action,” accompanied by a 
de‘ivery to and acceptance by such buyer, takes the case out of the 
operation of the section, and is binding upon the parties: Amson 
vs. Dreher, 35 Wis., 615; Mason vs. Whitbeck Co., id., 164; Me- 
Knight vs. Dunlop, 5 N. Y. 537, 55 Amer. Dec. 370, and cases 
cited in the notes. 

5. Besides, in pleading an assignment required to be in writing, 
it is sufficient to aver that such assignment was made, as this will be 
held, on demurrer, to imply a valid assignment under the statutes: 
Robbins vs. Deverill, 20 Wis., 142. The order of the circuit court 
is affirmed. 


VoL. XIX.—60. 
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LOWER COURT DECISIONS. 


RIGHTS OF PROPERTY. 


Court of Chancery of New Jersey. 


SUPREME COUNCIL AMERICAN LEGION OF HONOR 
vs. 
SMITH et at.* 


1. Where the ;common law is in force a divorce a thoro et mensa does not 
change the property rights of the parties. Its only effect is to compel 
the parties to live apart, and to deprive the husband of his control over 
his wife. 

2. A divorce from the bond of matrimony puts an end to any right which 
either has acquired in the property of the other by the marriage, unless 
its effect is restrained by statute. 

8. Where a corporation is organized under a statute authorizing the forma- 
tion of corporations to accumulate a fund to be paid to the widows and 
children of deceased members, neither the corporation, nor a member, 
nor the two combined, can divert any part of the fund from those for 
whose benefit it was accumulated. 

4. A contract made by a benevolent corporation with a member cannot be 
enlarged or changed except by the consent of both contracting parties. 

5. Where the contract made by a benevolent corporation with a member 
provides that the member shall not change his beneficiary without the 
surrender of his certificate and the consent of the corporation, the bene- 
ficiary cannot be changed, except in the manner provided for in the 
contract. 


Wuu1am B. Guitp, for Hannah A. Smith. 
Cuanpter W. Riker, for Thomas F. Smith. 
Van Feet, V. C. 
The complainant is a corporation organized under statutes of 
Massachusetts, authorizing the formation of corporations to raise 
a fund “for the purpose of assisting the widows, orphans, or other 


* Decision rendered, May, 21, 1889. 
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persons dependent upon deceased members.” Assistance is ex- 
tended to persons of the classes named by giving such perscns as 
become members of the corporation the right to a} point or desig- 
nate which of them shall take, on his death, the sum payable on the 
death of a member. When the complainant was organized as a 
corporation the only persons who couid be appointed as beneficia- 
ries of a member were his widow, his children, or other persons de- 
pendent upon him. By a statute passed in'1882 another class was 
added, namely, relatives of a deceased member; so that, after the 
statute of 1882 took effect, it was within the power of corporations 
like the complainant, formed under the laws of Massachusetts, to 
raise a fund “for the purpose of assisting widows, orphans, or 
other relatives of deceased members or persons dependent 
upon deceased members:” Supreme Council, etc. vs. Perry, 
140 Mass., 591; Massachusetts Foresters vs. Callahan, 146 Mass., 
392. M. Henry Smith became a member of the complainant 
corporation in March, 1884. By the certificate of membership is- 
sued to him the complainant bound itself to pay out of its benefit 
fund, on satisfactory proof of his death, and on the surrender of 
the certiticate, to his wife, Hannah A. Smith, a sum not exceeding 
$5,000, provided he was in good standing in the order at the time 
of his death, and provided, also, that the certificate had not been 
surrendered and another issued in its place in accordance with the 
laws of the corporation. The proofs show that Smith became a 
member of the complainant corporation at the request of his wife, 
under an arrangement by which she made a will in his favor, and 
he, in return, obtained the certificate of membership for her bene- 
fit; and also that she paid his initiation fee, and all, or nearly all, 
of the moneys which were subsequently paid to preserve his mem- 
bership. The certificate was delivered to his wife soon after it was 
obtained, and she has had possession of it ever since. Neither at 
the time when Smith became a member, nor during his member- 
ship, did the constitution or by-laws of the complainant corpora- 
tion give a member power to appoint any person but a member of 
his family, or a dependent on him, as his beneficiary. The consti- 
tution, in stating the object of the corporation, says that it is to es- 
tablish a benefit fund, from which there shall be paid, on the death 
of a member, a sum not exceeding $5,000, to the family, orphans, 
or dependents, as the member may have directed. The by-laws 
defining the power of members provide—First, that an applicant 
for membership shall enter on his application the name of the 
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member of his family, or of those dependent on him, to whom he 
desires his benefit paid, and the name of such person shall be en- 
tered in the benefit certificate, subject to such future change, 
among his dependents, as he may thereafter direct; second, that a 
member may at any time when in good standing surrender his 
benefit certificate, and have a new one issued, payable to such 
beneficiary dependent upon him as he may direct; and, third, that 
no act of any member, done for the purpose of changing his bene- 
ficiary, shall entitle the new beneficiary to any benefit unless such 
act shall be in strict accordance with the laws of tke corporation, 
nor until such act has been ratified and approved by the corpora- 
tion. Another by-law provides that on proof of the death of a 
member an order shall be drawn by the secretary of the corpora- 
tion on its treasurer in favor of the person named in the benefit 
certificate, and delivered to such person on the surrender of the 
certificate. Smith and his wife were divorced from bed and board 
on the 12th day of April, 1888, by the decree of this court, at the 
suit of the wife, for extreme cruelty, and he was ordered to pay her 
alimony. During the latter part of April, or early in May, 1888, 
Smith asked his wife to surrender to him the certificate issued by 
the complainant. She refused to do so, stating that, as she had 
furnished all the money paid on the certificate, she considered that 
she was the person to whom the money mentioned in the certificate 
ought to be paid in case of his death. On the 21st of June, 1888, 
Smith made a written application to the complainant to change his 
beneficiary from his wife to his brother, Thomas F. Smith, stating 
that he was unable to surrender his certificate because the bene- 
ficiary named in it refused to give it up for cancellation, but he 
made his application to do all he could to effect a change in his 
beneficiary. The complainant, on the 16th of July, 1888, notified 
Smith that it would not issue a new certificate, payable to his 
brother Thomas, stating that under the circumstances it would be 
necessary that the old certificate should be surrendered before a 
new one could be issued. Smith died on the 21st day of July, 1888. 
His widow made proof of his death, and demanded payment of the 
sum which became payable by his death. Thomas F. Smith made 
a like demand, and the complainant then filed the bill in this case, 
and paid the sum in dispute into court. A decree that the defend- 
ants interplead and settle, in this court, their right to the fund in 
question, by proceeding to hearing on the answers by them respect- 
ively filed to complainant’s bill, has been made by consent. 
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The question to be decided is, which of the defendants, Hannah 
A. Smith, or Thomas F. Smith, is entitled to the money in court? 
Hannah is the widow of M. Henry Smith, deceased. The decree of 
divorce a thoro et mensa did not dissolve their marriage bond. 
Though separated by the decree from his bed and board, Hannah 
still remained the wife of M. Henry Smith, and retained all the 
property rights incident to that relation to him; and on his death 
she became his widow, and as such succeeded to all the rights in 
his property which the law gives a widow in the property of her 
husband on hisdeath. A divorce a thoro et mensa does not, where 
the common law has not been changed by statute, change the 
relation of the parties as to property. Its only effect, where the 
common law prevails, is to compel them to live apart, and to 
deprive the husband of his control over his wife: 2 Bish. Mar. & 
Div , §§ 729, 730. But a divorce from the bond of matrimony affects 
the property rights of both parties. A divorce of that kind puts 
an end to any right which either has acquired in the property of 
the other by the marriage, unless its effect in that regard is 
restrained by statute: Barrett vs. Failing, 111 U.S., 524; Tyler 
vs. Association, 145 Mass., 136. There can be no doubt then, as 
Hannih became the widow of M. Henry Smith on his death, that 
she possessed the requisite qualification, both. according to the 
terms of the contract made by her husband with the complainant 
corporation and the established law on this subject, to acquire a 
right to the money in question. For the law is settled that it is 
not within the power of either a member of such a corporation, or 
of the corporation itself, or of the two combined, to divert any 
part of the fund raised or accumulated for the benefit of the bene- 
ficiaries named in the statute under which the corporation is 
organized to any other person, or to apply it to any other purpose, 
than that authorized by such statute. That is to say, where a cor- 
poration is organized under a statute authorizing the formation of 
corporations to accumulate a fund to be paid to the widows and 
children of deceased members, the corporation can only pay the 
fund to the widows and children of deceased members; and if it 
should make a promise to pay any part of it to any other person 
its promise would be void. Its promise would not only be ultra 
vires, but in direct contravention of the purpose of the statute from 
which the corporation derived both its corporate existence and 
power. And a member of such a corporation is equally powerless 
to divert from its appointed channel that part of the fund of the 
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corporation which becomes payable on his death. The cases on 
this subject are uniform and decisive: Supreme Council vs. Perry, 
140 Mass., 580; Elsey vs. Association, 142 Mass., 224; Tyler vs. 
Association, 145 Mass., 134; Skillings vs. Association, 146 Mass., 
217; Massachusetts Foresters vs. Callahan, 146 Mass., 391; Hellen- 
berg vs. Independent Order, etc., 94 N. Y., 58. . 

From the foregoing statement it would seem to be entirely clear 
that Hannah is entitled to the fund in question, unless the attempt 
made by M. Henry Smith, in June, 1888, to change his beneficiary 
was effectual to make his brother his beneficiary instead of his 
widow. I think it is also perfectly clear that a brother of Smith, 
who was not dependent on him, and not a member of his family, 
could not become his beneficiary under his contract with the com- 
plainant, unless the complainant agreed that he might. The 
brother whom M. Henry attempted to make his beneficiary was not 
dependent on him, nor a member of his family. They were chil- 
dren of the same parents, but not members of the same family in 
the sense in which that word is used in the contract under consid- 
eration. The contract between the complainant and Smith is to be 
found in the certificate of membership issued to Smith, and in the 
constitution and by-laws of the complainant. When the complain- 
ant first acquired corporate existence, its power over its benefit 
fund was limited to making contracts to pay the fund to the widows 
and orphans of deceased members and other persons dependent on 
deceased members. As already stated, its power was enlarged in 
1842 so as to give it capacity to make contracts to pay its fund to 
other relatives of deceased members besides widows and orphans. 
But in making its contract with M. Henry Smith it did not exercise 
this enlarged power. It never, so far as appears, made a contract 
with any of its members’ family, or those dependent on them. 
Those are the only persons mentioned in the contract made by 
Smith with the complainant, and whom, by its terms, Smith had a 
right to designate as his beneficiaries. The complainant undoubt- 
edly had capacity, when it made the contract in question, to agree 
to pay other relatives of Smith than those constituting his family, 
but the question is not what contract the complainant might have 
made, but what contract did it make? In my judgment, M. Henry 
Smith had no right or power, under his contract, to appoint his 
brother Thomas, his beneficiary without the consent of the com- 
plainant; and, as it appears that the complainant refused to assent 
to such appointment, it must be held that Thomas has no right to 
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the fund in question. But it must also be said that, if M. Henry 
Smith’s appointee had been a person belonging to some one of the 
classes of beneficiaries mentioned in the contract, still the appoint- 
ment he attempted to make in this case would have conferred no 
right on his appointee, because his appointment was never ap- 
proved by the complainant. It will be remembered that one of the 
complainant’s by-laws expressly declares that no act of a member, 
done for the purpose of changing his beneficiary, shall entitle the 
new beneficiary to any benefit unless such act is in strict accord- 
ance with the laws of the corporation, nor until such act has been 
ratified and approved by the corporation. This by-law constitutes 
a material part of every contract made by the complainant with a 
member. Its obvious design is to keep the complainant con- 
stantly informed as to whom it will be liable in case of the death 
of the member, and thus prevent it from being subject to litiga- 
tion by adverse claimants, and the consequent waste of its benefit 
fund. There can be no doubt about the power of the complain- 
ant to make such a regulation, nor that a proper regard for the 
best interest of its members requires that it should be faithfully 
observed. A new certificate should not be issued until the one 
first issued has been surrendered, or such evidence furnished re- 
specting its invalidity as renders it tolerably certain that it will not 
be made the basis of a future suit. The best-considered cases on 
this subject are uniform in holding that the by-law above recited 
constitutes an essential part of contracts like the one under con- 
sideration, and that no person can successfully assert a right to 
the fund payable on the death of a member unless he can show 
that he was appointed the beneficiary of such member in the man- 
ner required by the cuntract, and that, in cases where the contract 
requires the assent of the corporation to his designation, he will 
acquire no right to the fund unless such assent ke given: Dan- 
iels vs. Pratt, 143 Mass., 221; Vollman’s Appeal, 92 Pa. St., 50; 
Society vs. Lupold, 101 Pa. St., 111; Knights of Honor vs. Nairn, 
60 Mich., 44; Association vs. Brown, 33 Fed. Rep., 11. Inasmuch 
as the right of Hannah to the fund in question seems to me to be 
clear on other grounds, I have not thought it necessary to discuss 
the question whether or not her husband, in view of the facts of 
this case, had the right, as against her, to appoint another person his 
beneficiary until he had first reimbursed her for her outlay in the 
purchase of his certificate of membership and the payments she 
subsequently made to preserve his standing as a member of the 
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complainant corporation. At first view it would seem to be un- 
just that he should be permitted to make a gift to another of the 
benefit her money purchased, except on condition that he first re- 
imbursed her for her outlay. A decree will be made directing the 
payment of the fund to Hannah. She is also entitled to costs. 


LIABILITY OF STEAM-BOILER INSURER. 


oe 


Supreme Court of New Jersey. 


VAN WINKLE 
vs. 


AMERICAN STEAM-BOILER INS. CO.* 


. The defendant having insured a steam-boiler, which was in a building ad- 
jacent to the mill of the plaintiff, and which mill had beeninjured by the 
bursting of such boiler, and it appearing that the defendant had co- 
operated actively with the owner of the boiler in its management, held, 
that the defendant was responsible for such danger, if the same was oc- 
casioned by its want of care and skill in such transaction. 


2. In such instances, the owner of the dangerous machine is liable for the im- 
mediate and obvious damage caused by its mismanagement, and all per- 
sons, whether servants or volunteers, who participate in such manage- 
ment, are also liable. 

3. There is a public duty, to exercise great care and skill, incumhent on those 
having charge of instruments which, if mismanaged, are highly danger- 
ous to the lives and persons of men who happen to be in their neighbor- 
hood; and for the non-performance of such duty a person specially in- 
jured thereby is entitled to sue. 


Euaeneé Stevenson, for Plaintiff. 
Wim Bringersorr, for Defendant. 
Beas ey, C. J. 

This case stands before the court on a demurrer to the declara- 
tion. The facts constituting a summary of the plaintiff’s cause of 
action, as presented in this pleading, are these: That he is the 
owner of a certain mill in Paterson, near to which is a mill owned 
by the Ivanhoe Paper Company, in which there was a large steam- 
boiler, which was so situated that, if it exploded, the building of 
the plaintiff would be inevitably damaged; that the defendant, the 
American Steam-Boiler Insurance Company, “represented and 
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stated” to the Ivanhoe Paper Company that it kept in its employ 
skilled engineers who were expert in the examination and testing 
of steam boilers, and that in case the paper company insured in 
the company of the defendant it would have said boiler examined 
and tested from time to time, and would report the result of such 
tests and examinations; and that thereupon the Ivanhoe Paper 
Company took a policy from the defendant, against certain speci- 
fied damages that shouid be occasioned by the explosion or rup- 
ture of said steam-boiler. But it isnot perceived how the declara- 
tions and representations not expréssed can affect the questions to 
be decided, for certainly they have nothing to do in the constitu- 
tion of the conventional status between the defendant and the Ivan- 
hoe Paper-Mill Company. These statements were all made ante- 
cedently to the contract for insurance, which was in writing, they 
are inconsistent with its provisions, and consequently were annulled 
by its execution. A copy of the policy of insurance here referred 
to was annexed to the declaration, and is made part of it, in ac- 
cordance with the practice act. On reference to it, it appears that, 
so far from the defendant’s having undertaken the obligation of 
muking the examinations and tests described in the before-men- 
tioned representations, there is simply a stipulation to the effect 
that it should have the right to make inspections if it pleased so to 
do. The principal clause touching this subject is as follows, viz.: 
“Prevention of accidents by explosion being the primary object of 
this company, it is hereby agreed that the inspector of this com- 
pany shall, at all reasonable times, have access to said boiler or 
boilers, and the machinery connected therewith, and every and all 
facilities be offered to said inspector, when this company shall so 
desire, for the purpose of making an examination of said boiler or 
boilers or machinery; and should such inspector, upon said exami- 
nation, discover any defect, affecting the safety of said boiler or 
boilers or machinery, he shall notify the assured; or should the as- 
sured discover any defect, or be notified by any person having any 
interest therein of any defect or source of danger to said boiler or 
boilers or machinery, and upon such defect being brought to the 
knowledge of the assured, or of his agent, the said boiler or boilers 
or machinery so affected shall cease to be worked until such de- 
fect shall be corrected or repaired by the assured to the entire 
satisfaction and approval of the inspector of this company, and 
upon a failure so to do this policy shall become null and void.” 
There is likewise a stipulation that, in case of the cancellation of 
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the policy, the company might retain 30 per cent of the premium 
“for the charges of inspection,” and another to the effect, in its 
own language, that the policy should be void “if the load on the 
safety-valve shall be exceeded as approved by the inspector of this 
company, according to the inspector’s certificate issued to the as- 
sured after each inspection.” 

It is plain, from these references to this policy, that the defend- 
ant was in no wise obligated by its contract to make any inspec- 
tion whatever of this piece of machinery. It acquired the right to 
do so by its inspector when it should so desire, but there was noth- 
ing in the agreement compelling it to perform such office. And, 
consequently, if the insurance company had altogether refrained 
from making an inspection of this boiler, or had refused co to do, 
it would seem clear that it would have incurred no responsibility 
either to the assured or to the plaintiff for the disaster that has 
occurred. In such a situation it would have owed to the former 
no duty by force of contract, and to the latter none by force of the 
law. But this is not the posture of affairs existing at the time of 
this accident. The declaration avers, and the fact of course is ad- 
mitted by the demurrer, that the defendant, in the exercise of its 
volition, made repeated inspections of the boiler in question, and 
furnished the required certificates for the guidance of the engineer 
of the assured. No one can doubt that by such a course of action 
a duty in favor of the assured was imposed on the defendant, by 
the operation of the contract itself, to act with ordinary skill and 
care, both with respect to its inspection and its certificate. It is 
deemed that there is no room for doubt that, for the proximate 
damage occasioned by the absence of such care and skill, the de- 
fendant became answerable to the assured per contractu as it had 
stipulated for such care and skill by the terms of its contract, read 
in the light of legal rules. 

But this is not the aspect of the transaction now presented for 
scrutiny. It is obvious that the plaintiff cannot rest his right to 
sue on the contract existing between the defendant and the Ivan- 
hoe Paper-Mill Company. To that engagement he is an absolute 
stranger, and there is no stipulation in it that was designed for his 
particular benefit. Indeed, it is not perceived that this policy of 
insurance has any effect in this case, except inasmuch as it may 
explain and characterize the conduct of the defendant with respect 
to this steam boiler. Its connection with it, as it is exhibited in 
the record before the court, forms the pith of the present inquiry. 
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This is plain upon the surface of things. The boiler, unless prop- 
erly handled, was a dangerous thing, and, according to the legal 
rule established by the English courts, the proprietor of such an 
instrument is deemed an indemnifier for all losses, sufficiently 
proximate, occasioned by its use. This doctrine is thus stated by 
Mr. Horace Smith in his Scientific Treatise on the Law of Negli- 
gence (page 8). After averting to the contract which the law raises 
between the common carrier and those who intrust their goods to 
him in the way of his business, this author proceeds: “With re- 
gard to such contracts, express or implied, no question of negli- 
gence arises; and the same holds with respect to cases which may 
be said to be in the nature of assurance, viz., where a person brings 
upon his land some dangerous thing, such as fire or water, or a 
dangerous animal; for he is bound, as we shall see, to keep it at 
home at his peril. In all these classes of cases something more 
than ‘care,’ however diligent, is demanded, viz., absolute indem- 
nity.” The American decisions maintain a less stringent doctrine. 
Where the dangerous thing is not in its nature and under the cir- 
cumstances a nuisance per se, the maintainer of it is not, in any 
sense, an insurer against the loss that it may accidentally cause. 
He is responsible only for negligence or want of skill in its man- 
agement or use. Nevertheless as the thing employed is threatful 
of peril to others, and as he is using such thing for his private 
benefit, it has been properly established that the proprietor must 
exercise a high degree of care; and that, if he omits to do so, he 
will be answerable for the ill consequences to others that are the 
natural and proximate result of such default. Lord Fitz Gerald, 
referring to an operation that the defendant in the case had been 
engaged in, and which was of a dangerous tendency, thus defines 
the legal rule: The law “ does declare that, under such a state of 
circumstances, it was the duty of the defendant to have used every 
reasonable precaution that care and skill might suggest in the ex- 
ecution of his works, so as to protect his neighbors from injury, 
and that he cannot get rid of the responsibility thus cast on him 
by transferring that duty to another. He is not in the actual posi- 
tion of being responsible for injury, no matter how occasioned, but 
he must be vigilant and careful; for he is liable for injuries to his 
neighbor caused by any want of prudence or precaution, even 
though it may be culpa levissima.” Hughes vs. Percival, L. R. 8 
App. Cas., 455. This is the legal principle copiously illustrated by 
citations in the text-books. 2 Shear. & R. Neg. § 689. There can 
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be no doubt, in view of this legal rule, that for the present acci- 
dent the Ivanhoe Paper-Mill Company, on the assumption of the 
truth of the facts laid in the declaration, would have been respon- 
sible to the plaintiff for the damage done to his property. The 
boiler was a highly dangerous machine whenin use. It was the 
plain duty of the company to have it inspected at proper periods, 
and the case shows that, if that had been done, the calamity would 
have been avoided. That in this state of affairs an action would 
have lain against the Ivanhoe Company is indisputable. And this 
responsibility is the effect of the obligation that arose de jure, out 
of the situation, being comprehended in the maxim, sic utere tuo 
ut alienum non ledas. Having this boiler in use, conditioned as 
described, the paper company could not, by any device, free itself 
from the duty of operating it with the utmost care and skill, nor 
from the liability to indemnify those who should be injured, in a 
legal sense, by the omission of such care and skill. To this extent 
ths legal status is clear. The question is whether the duty thus 
defined became incumbent on the defendant to such a degree as to 
place upon it a responsibility of a similar kind, for the damage 
now in question. 

It does not appear to be doubtful, from the statements in the 
declaration, that it was an essential part of the duty of the paper 
company, in the safe and skillful management of this boiler, to 
have it examined and tested, from time to time, by a person of 
req isite knowledge. It was this necessary function that the de- 
fendant entered upon the execution of. As has been stated, the 
insurance company was not compelled, by force of its contract, to 
the performance of this supervision; but it is undeniable that, as 
it proceeded to do so, it thereby became bound by the express 
terms of its contract to disclose to the assurer ‘any defect affect- 
ing the safety of said boiler,” and to issue a certificate defining 
the load that could be put on the safety-valve. By the course thus 
taken it is not at all difficult to mark out the reciprocal rights and 
obligations of the parties to this policy, inter se; but such exposi- 
tion is, at present, comparatively of little account, as the injury is 
not with respect to the force of this contract, but altogether as to 
the legal effect of the acts done under it by the defendant, so far 
as they affect the rights of the plaintiff, who is a stranger to it. 
What this defendant did was this: It co-operated with the owner 
of this dangerous instrument in its management, in a particular 
indispensable to its safe use, and it thereby in that degree con- 
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stituted itself the agent or the substitute of such owner. It per- 
formed a series of acts that could not be performed by the owner 
without the responsibility just mentioned; and as such responsi- 
bility belonged, not to the ownership of the machine, but to the 
function of operating it, it does not seem that any one could per- 
form such function without incurring the responsibility. Very 
plainly the defendant stood within the spirit of the rule that laid 
upon the proprietor of the boiler the duty of exercising care and 
skill in its use. That rule is but the creature cf social justice. 
That a man cannot do an act for his own benefit or pleasure, the 
natural consequence of which will be detrimental to the equal 
rights of another, is an equitable principle of importance to the 
common welfare; and the rule that one man cannot with impunity 
assist another in doing such wrongful act appears to be a neces- 
sary corollary to the proposition, unless such proposition is to be 
regarded as purely formal and arbitrary. In the present instance 
this boiler burst and injured the adjacent property of the plaintiff, 
solely, as the facts now appear, by reason of the omission of a 
proper test and inspection. Ihe defendant, by its inspector, was 
in the actual performance of that function, and it was its agent 
that was morally and primarily at fault. It would seem, therefore, 
quite unreasonable to say that the defendant, whose servant the 
inspector was, is not liable; but that the Ivanhoe Paper-Mill Com- 
pany, whose servant the inspector was not, is liable. The plaintiff 
was the owner of the adjacent property near to the place of this 
boiler. The machine, unless carefully operated, was dangerous to 
everything in its immediate neighborhood. No one could open his 
eyes and not see this situation, for, in this respect, res ipsa loquitur. 
Plainly, therefore, the owner of the machine, even according to the 
limited rule adopted by the courts of this country, was answerable 
to the plaintiff for the results of the careless management of such 
machine; and so, for a like reason, as we think, must every person 
be similarly responsible who participates in a substantial degree in 
such management, whether he be a contractor with the owner or 
his servant, or even if he be a mere volunteer. The situation it- 
self creates the duty to exercise care and skill in a high degree 
in every one who meddles in a matter fraught with such peril to 
the property of another. The defendant, the insurance company, 
as soon as it took part, practically, in the management of this ma- 
chine, became subject to a duty in that particular, by virtue of its 
contract with the Ivanhoe Paper-Mill Company, to conduct itself 
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with care and skill, and by virtue of the law to a similar duty to- 
wards the plaintiff; and it is the violation of this latter duty which, 
we think, forms a legal foundation for this action. 

And it would seem that there is a broader ground than the one 
above defined, on which the present case can he based. It is 
this: that in all cases in which any person undertakes the perfor- 
mance of an act, which, if not done with care and skill, will be 
highly dangerous to the persons or lives of one or more persons, 
known or unknown, the law, ipso facto, imposes, as a public duty 
the obligation to exercise such care and skill. The law hedges 
round the lives and persons of men with much more care than it 
employs when guarding their property, so that, in this particular, 
it makes, in a way, every one his brother’s keeper; and therefore it 
may well be doubted whether in any supposable case redress 
should be withheld from an innocent person who has sustained im- 
mediate damage by the neglect of another in doing an act which, 
if carelessly done, threatens, ina high degree, one or more persons 
with death or great bodily harm. Such misfeasances, if they re- 
sult fatally, are indictable crimes. When they inflict particular 
damage upon individuals, they should, it is conceived, be action- 
able. There are many decisions that appear to rest on this basis. 
A typical case is that of Thomas vs. Winchester (6 N. Y.,397). The 
facts were that a druggist had carelessly labeled a deadly poison as 
a harmless medicine, and who had sold it to another druggist, from 
whom the plaintiff had obtained it. The health of the plaintiff had 
been injured by taking some of the poison, having been misled by 
the deceptive label. The action was sustained, founded on these 
facts. It is obvious that this case is embraced within the terms 
of the proposition just recited. If the plaintiff had died by reason 
of the taking of the poison, the original vendor would have been 
indictable. He was guilty, therefore, of a breach of a public duty; 
and, inasmuch as the plaintiff had sustained a special injury by 
such wrong, her right of suit was vindicated. Similarly, the prin- 
ciple is exemplified in Perry vs. Smith (4 C. P. Div., 325). A gas- 
fitter in repairing a gas-meter supplied a temporary pipe. The 
plaintiff, a servant, in the course of his employment lighted,the gas, 
and was injured by the negligence of the gas-fitter. The plaintiff 
recovered, on the ground that his right of action was founded on 
the duty that was deemed to attach in every case where “a highly 
dangerous thing which, unless managed with the greatest care, is 
calculated to cause injury to by-standers.” In that case it was 
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said that the negligence in question was misfeasance, independent 
of contract. For many cases of this strain reference may be made 
to the following text-books: Smith, Neg. 90 et seq.; Whart. Neg., 
§ $53 et seq. 

It is conceived that the well-known case of Heaven vs. Pender 
(11 Q. B. Div., 503), falls properly within this category. This was 
the affair to be adjudicated. A dock-owner, in hiring his dock, 
supplied, undera contract with the ship-owner, « painter’s stage, 
to be slung, in the ordinary way, outside of the ship, in the process 
of painting her. The plaintiff, a man in the employ of the master 
painter, was hurt in using the sling, owing to its imperfect condi- 
tion. The suit was against the owner of the dock by the employe 
thus injured; consequently there was not the least conventional re- 
lation between these parties to the action. There was no duty, 
arising from contract, incumbent on the defendant in favor of the 
plaintiff; but it would seem that there was a duty due from the 
former to the public by force of the tfansaction. The stage in 
question appears to belong to the class of instruments dangerous 
if out of order, ina very high degree, to the bodies, and even lives, 
of those who might use them; and hence, as the stage in question 
was greatly out of order, it was manifest that the defendant had 
been grossly negligent. He had failed to discharge the duty im- 
posed on him by law to exercise the greatest care when the per- 
sonal safety of others was dependent on his conduct. This would 
seem to have ben the necessary element in the case leading to the 
result attained, for it is not to be supposed that, if the stage had 
been provided, not as a standing place for the workmen, but as a 
place of deposit for their tools and paint, and the injury, by the 
giving way of the stage, had been confined to damage done to 
such articles alone, it would have been held that the action had 
been well brought. On the theory of a breach of duty, as just in- 
dicated, the case is not to be distinguished in respect to the appli- 
cation of legal rules from the case already cited from 4 C. P. Div. 
There is a line of cases which at first sight may seem adverse to 
the classification here suggested. As examples of this kind, the 
cases of Winterbottom vs. Wright, 10 Mees. & W. 109, and Collis 
vs. Selden, L. R. 3 C. P. 495, may be cited, But these cases are 
variant in point of fact only, and not in point of principle, The 
carelessness that was sought, in decisions of this class, to be made 
actionable, was not deemed by the court to be so highly dangerous 
to the lives or bodies of men as to have put upon those guilty of 
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such carelessness any public duty whatever. For instance, in the 
latter of the two cases just cited, the ground of action stated in the 
declaration that was demurred to was, iu brief, that the defendant 
had so carelessly put up a chandelier in a public house that it fell 
upon and hurt the plaintiff; and the court said “that the declara- 
tion should have shown either that it was a thing dangerous in it- 
self and likely to do damage, or that it was so hung as to be dan- 
gerous to persons frequenting the house.” There is no reason to 
doubt, from the tone of the judicial discussion in the case, that the 
action would have been deemed to be sustainable if it had been 
shown that the chandelier in question had been suspended in the 
center of a theatre, or other place of public resort, so that if it fell 
it would have been almost certain to kill or wound a number of 
persons. For the non-performance of a public duty of this kind, 
which causes a particular damage to the person or property of an- 
other, such result being sufficiently proximate to its cause, and 
being its obvious product, we think an action will lie. The 
demurrer must be overruled. 





